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Submission to the Senate Constitutional and Legal Affairs Committee re the Native Title
Amendment (Indigenous Land Use Agreements) Bill 2017

This submission from the Wangan & Jagalingou Traditional Owners Family Council is composed of —

1. The statement set out below, outlining the position of the Wangan & Jagalingou Traditional
Owners Council, encompassing 5 members of the extant and 9 members of the interlocutory
Applicant, and the objectors to the purported Adani ILUA (“the W&J council”)

2. An attached copy of the submission prepared by Colin Hardie, Principal Solicitor, Just Us
Lawyers, on behalf of the Bigambul Native Title Aboriginal Corporation (ICN 8479), the
Wardingarri Aboriginal Corporation RNTBC (ICN 8305) of the Iman People, and the Wangan and
Jagalingou Traditional Owners Council of the Wangan and Jagalingou people and the Objectors to
the Registration of the Adani ILUA

3. An attached copy of advice to the Wangan & Jagalingou Traditional Owners Council, from Martin
Wagner, Managing Attorney, International Program, Earth Justice, regarding an international law
and Indigenous rights perspective on the process the Bill

Statement by the W&J council

In McGlade v Native Title Tribunal, the Full Federal Court overruled the decision in Bygraves and
confirmed that the Native Title Act requires that all signatures of the Registered Native Title Claimants
(RNTCs) are required for an area ILUA to be properly authorised.

The decision was specific to the Noongar native title settlement and the ILUA documents before the
National Native Title Tribunal (“the NNTT”) for a decision on registration.

The McGlade decision may have implications for the registration of ILUAs currently in the registration or
notification stage if they do not have all the signatures of the RNTCs.

To our knowledge, based on expert legal advice, it is not the case that many existing ILUAs will be
affected by the McGlade decision, or that there is now some type of systemic crisis that requires the urgent
amendment of the Native Title Act.

The W&J council is profoundly concerned about the rushed introduction of the Native Title Amendment
(Indigenous Land Use Agreements) Bill 2017 (“the bill”) and —

o the sense of crisis that has been politically generated as a justification for the urgent introduction
and passage of the Bill'

o the extremely limited time in which we and other Traditional Owners are given to consider and
respond to its proposed measures

! Native title call a risk to projects, The Australian, February 8, 2017. http://www.theaustralian.com.au/national-
affairs/indigenous/native-title-call-a-risk-to-projects/news-story/70e29506ce805d373497f75¢cb3518608



e how the measures contained in the bill would impact our rights directly as Traditional Owners of
our lands and waters, and our cultural rights and heritage

e the consequential uncertainties and injustices for Aboriginal people in similar circumstances
across the country, that could flow from this bill being adopted into law

We are deeply concerned about the speed with which these amendments have been pushed forward and
passed by the Government through the House of Representatives, with only very limited opportunity to
assess them before they are submitted to the Senate for a vote.

We have obtained two pieces of legal advice which are contained herein and form the basis of our
submission to the Senate Constitutional and Legal Affairs Committee regarding the bill. Further to these,
we note the following —

A false urgency

As reported, the Attorney-General George Brandis introduced amendments into Federal Parliament to
remove the “commercial uncertainty’’ created by the McGlade decision. Senator Brandis said the Prime
Minister had given him approval to “proceed urgently’” with the changes. :

The Queensland Resources Council® and other supporters of the bill, claim it must be passed through the
Senate as a matter of urgency. This proposed amendment bill appears to be a knee-jerk reaction to
concerns expressed by the mining industry and its associates; and without a comprehensive assessment of
the impacts of the proposed changes on Aboriginal peoples’ rights and interests.

No substantive evidence has been made publicly available by the Government, or to us, with respect to any
supposed urgency or crisis arising because of the McGlade decision.

We are also very concerned with how quickly the Government can act to protect and promote commercial
interests, while sensible reforms, thoroughly canvassed in the Australian Law Reform Commission report4,
have not received any attention by the Parliament, and are not yet in a bill. The ALRC report was
submitted to the Attorney General, Senator Brandis on April 30, 2015.

Consideration by the Parliament of changes to the Native Title Act is a rare opportunity and we believe
that Aboriginal rights should be prioritised, and a comprehensive package of reform introduced to advance
Aboriginal peoples’ realisation of the benefits of native title, as well as providing certainty to proponents
of projects and land uses in respect of Future Acts.

The wholesale validation of area agreements proposed by the Bill is unnecessary. The Native Title Act
already provides that an act is valid while an area agreement is on the register and prevents its removal
except in limited circumstances.

? Land rights Native Title Act faces urgent changes after Adani move, The Australian, February 13, 2017.

http://www.theaustralian.com.au/national-affairs/indigenous/land-rights-native-title-act-faces-urgent-changes-
after-adani-move/news-story/5d9b6712af07fe253e¢98338606536a3b

3 Statement by QRC Chief Executive Ian Macfarlane on Native Title Amendment, QRC media release,
February 16, 2017. https://www.qrc.org.au/media-releases/statement-qre-chief-executive-ian-macfarlane-native-
title-amendment/

* Connection to Country: Review of the Native Title Act 1993 (Cth) (ALRC Report 126), Australian Law
Reform Commission. https://www.alrc.gov.au/publications/alrc126



A thorough investigation of the impact of the McGlade decision on registered area agreements should be
undertaken before any legislative response is made. It would be valuable if a Parliamentary committee
were to also look at what other reform to the Native Title Act may be achieved as this investigation
proceeds.

The ‘Adani Amendment’

A key driver for the proposed bill and the sense of urgency appears to be a concerted effort to protect the
Adani Carmichael mine project from any failure regarding its purported ILUA with the Wangan and
Jagalingou people.5

Adani Mining, the Queensland Government, the Queensland Resources Council (QRC) and various and
sundry other promoters of the project have all argued that the McGlade decision should not be allowed to
‘interfere’ with the progress of the project.

That the interests of Adani are front of mind for the Government were alluded to by Queensland Resources
Council chief executive lan Macfarlane, on a visit to Rockhampton on the 13" February 2017, during
which he outlined the options available in relation to the Adani project.

He said: "If we don't get the legislative reform that I'm currently negotiating with the Federal Government
and with the Labor Opposition through the parliament as quickly as possible, then quite frankly, it's
impossible to predict when that project [the Carmichael mine] might proceed”.

He said: “The best solution is for the Federal Government to amend the Native Title Act to uphold the
decision the Federal Court made in 2010” in Bygraves. 6

The risk to Adani’s purported ILUA arising from McGlade has assumed disproportionate significance. The
purported ILUA is the subject of an objection before the NNTT, and is now proceeding to the Federal
Court on grounds including but not limited to the failure to acquire the signatures of all RNTCs.

The problem for the Adani ILUA objectors

The claim group for the W&J Native Title claim has on three occasions voted against authorising the Adani
ILUA (December 2012, October 2014 and March 2016). After the claim group meeting of March 2016,
Adani organised a further meeting for April 2016 seeking to have an ILUA authorised (“the April Meeting”).

This was not a meeting of the claim group for the W&J Native Title claim alone. The meeting was open to
any aboriginal person who asserted that they held Native Title rights and interests in the Adani ILUA claim
area, whether they were members of the claim group for the W&J Native Title claim or not.

The meeting was called, organised and paid for by Adani. Adani paid for travelling and accommodation
costs for people to attend and in many instances these costs exceeded the actual costs involved in attending
the meeting. Significantly, for past meetings of the claim group for the W&J Native Title claim, travel costs
and expenses were not paid.

> Adani coalmine project frozen by shock land rights ruling, The Australian, February 11, 2017.

http://www.theaustralian.com.au/business/mining-energy/adani-coalmine-project-frozen-by-shock-land-rights-
ruling/news-story/7f6d1e581fe8d5ba8b690253b44e9938

® “Native Title changes on Parliament's table today”. The Morning Bulletin, 14th February 2017.
https://www.themorningbulletin.com.au/news/native-title-changes-on-parliaments-table-tomorrow/3143522/



An analysis of the attendance register for the April Meeting shows that 60.64% of those who attended were
not recorded as attending any prior meeting of the Wangan and Jagalingou claim group. Allegations have
been made that the April Meeting was composed of a “rent-a-crowd” of persons who had never previously
identified as Wangan and Jagalingou people; and evidence and submissions have been made on this point to
the Registrar of the NNTT by objectors to the application by Adani to register the purported ILUA.

On the day of the April Meeting seven of the twelve RNTCs signed the Adani ILUA. The remaining five
RNTCs did not attend the April Meeting and did not sign the Adani ILUA.

Adani lodged the application to register the Adani ILUA on 27 April 2016. The agreement accompanying
the Application was signed by only seven of the twelve registered RNTCs.

The risks associated with the signing of the ILUA without the participation of large parts of the claim
group, and the signatures of 5 of the RNTCs, were known. The Future Act lawyer (Mr Philip Hunter)
advising the seven signatories in a meeting held on February 1, 2016, is recorded to have said this in
response to a question as to whether all signatures of the RNTCs would be required:

“Phillip outlined possible changes in the law regarding signing requirements, and quoted a test case in
WA. Currently the law states that if the agreement is validly authorised by claim group as a majority
vote, it doesn’t need to be signed by all claimants before it can be lodged for registration. A pending
court decision in the WA case will determine whether or not all signatures will be required for
registration. That decision is still some time off, but if the challenge is successful, it may impact on the
W&lJ/Adani ILUA. Phillip advised that in terms of timing, W&J should just proceed as normal and not
allow the WA test case to cause concern."

The proponents of the Adani ILUA cannot claim they are unsuspecting victims of the change in law
brought about by McGlade. They decided to proceed with the authorisation meeting even though they
knew in advance, because of the authorisation meeting of the claim group held just one month earlier, that
they could not achieve the consent of all the RNTC’s owing to the level of opposition to the proposal
within the claim group. Further, there was no disclosure of this caveat at the April meeting to those of the
W&J claim group in attendance. This is despite the fact the seven applicants, and the Future Act lawyer
appointed by them and paid for by Adani, knew the ILUA may not be valid and was not supported by at
least five of the RNTC’s.

The failure by Adani to secure an ILUA is in its failure to achieve the consent of the claim group over
several years. The ILUA is not vulnerable merely because of the McGlade decision. The NNTT records
the status of the Adani ILUA application as “subject to objection (not withdrawn) and / or adverse
material”.

The risks to Wangan and Jagalingou rights from the bill

The lack of signatures on Adani’s purported ILUA reflects a bigger problem. There are multiple grounds
on which it will be argued that the Adani ILUA is invalid.

The principle dispute with Adani — and the one that goes to our main concerns with the bill — is that their
refusal to accept a no decision has undermined our decision process. The integrity of our decision making,
especially regarding our laws and customs, and our rights to self-determination and to give and withhold
our free prior informed consent to the destruction of our country and heritage, are central to our issues with
the bill.

McGlade raises issues that need the proper attention of the Parliament; but the Federal Court also upheld
the provisions of the Native Title Act that we believe could be seriously compromised by the bill.

It is a dangerous and unreasonable precedent to formalise a system where area ILUAs may be registered
(and therefore bind all claimants) based on the signatures of only a minority of members of the RNTC.



There are already documented cases of mining companies interfering in the deliberations of native title
claim groups to “divide and conquer” the claim group as a whole. There is a real risk that the unprincipled
and possibly unlawful “divide and conquer” tactics deployed by some unscrupulous mining companies
may become standard operating procedure if partial execution by the RNTC is allowed to stand.

The bill would alter the fundamentals of our traditional decision processes. The integrity of Traditional
Owner decision making and rights to speak for country must be protected. Corralling claimants (and non-
claimants alike) into a collective decision at the behest of a resources company or other proponent, can
interfere with the role of families, elders and respected decision-makers amongst our people.

Checks and balances are required, as is respect for property rights associated with customary tenure and
the right to speak for country. The inalienability of our rights in land must be respected. It is the ground on
which we seek to protect our country and heritage from the mass destruction that would ensue from the
Carmichael mine.

The requirement that the signature of only one RNTC is necessary has the potential to paper over serious
disagreements within the claim group and legitimise unfair practices by proponents.

By giving primacy to the role of the claim group in approving area agreements the bill highlights the need
for measures to be introduced that ensure free and informed consent. A court should be empowered to
supervise and control the way authorisation meetings are conducted.

A minimum level of support amongst claim group members should be mandated, especially where an area
agreement provides for surrender of Native Title.

This is especially important where the large scale of projects, their destructive effects, their complexity,
and their extinguishing impact on our native title is involved, and cannot possible be comprehended,
assessed and decided upon in the extremely limited ‘right to negotiate’ (RTN) period and without
impartial, expert and independent advice.

It is essential that parliament get rid of the laissez faire system where proponents can take control of the
ILUA process and minimise the chances of dissent and opposition. Our rights to free prior and informed
consent under international law and embodied in the UN Declaration on the Rights of Indigenous Peoples
require bolstering, not diminishing, in the NTA ILUA provisions.

Problems with ILUAs

What distinguishes an area ILUA from an ordinary agreement or contract is that, once registered as an
ILUA by the NNTT, the ILUA has the force of contract on every native title claimant for the relevant area,
so that every native title claimant is bound by the terms of the ILUA as though they had signed it
themselves. This has profound implications for not just our claim group, but our future generations,
especially where agreements involve the surrender of native title.

Whilst convenient for mining companies, governments and others who wish to do business with a native
title claim group, the ILUA represents a radical departure from the common law concept of contract: ‘A
contract is an agreement between two or more parties in which an offer is made and accepted; there

is intention to enter into a contract; and there is consideration (benefit) flowing to each party’ [Black’s law
Dictionary]. The law sanctions sometimes severe penalties for breach of contract, because a contract is
presumed to have been freely entered into.

In contrast, an ILUA once registered binds in contract all native title claimants for the area, including those
who are not even aware of its existence, who do not wish to be a party to the ILUA or who vehemently
object to the terms of the ILUA.

For this reason, before registering an ILUA the greatest of care must be taken to ensure that it is truly the
intention of the claim group to enter into the ILUA and to be bound by it.



International law considerations

Australia is a signatory to the UN Declaration of the rights of Indigenous Peoples but to date has paid scant
regard to its clauses, the international law underpinnings of the declaration, and the moral standards that it
provides. The Native Title Act is one area in which such considerations are and should be paramount,
given the primacy of land, and of law and custom, to our rights and interests.

Consequently, we wish to make clear that our submission is not just out of concern for W&J people, but
for all Aboriginal people that have connection to country threatened by extractive industry and other deals
that would impact on their cultural heritage and ancestral lands.

The bill is no small matter. If passed, the Law would likely be in place for a long time and bind future
generations, as it already has over the last 24 years.

Significant values, heritage and sites are at great risk. Our identity as traditional owners and the basis of
our law and custom can be destroyed with the land.

We are very concerned about many issues arising from Parliament’s consideration of this Bill, not the least
being the requirements of “free, prior and informed consent” under the UN Declaration on the Rights of
Indigenous People — particularly in the case of this Bill, where the effect of registration of an ILUA is to
bind in contract all members of a native title group, including those who may not consent.

Where the interests of Indigenous people are affected by a legislative or administrative decision, special
consultation procedures are required because normal democratic and representative processes usually do
not adequately address Indigenous peoples’ particular concerns.

Despite the W&J being particularly affected by the Bill, the government did not consult with the W&J
before the Bill was introduced into parliament. Indeed, the speed at which the government introduced the
Bill following the Federal Court’s decision demonstrates the absence of good faith consultation with the
objective of achieving consent, and reflects the criticisms of the Australian Human Rights Commission
that governments have interpreted their obligation to consult with Indigenous peoples as simply a duty to
tell them what has been developed on their behalf.

Simply making this submission to a Senate committee inquiry does not facilitate the kind of specific and
engaged consultation that is required when the legislation directly and explicitly threatens the fundamental
interests of a particular indigenous group, like us, in the health of our traditional lands and the survival of
our culture.

To comply with its duties under international law, Australia must not seek to progress the passage of the
Bill through parliament until it has adequately consulted with the W&J in good faith with the objective of
obtaining their free, prior and informed consent to the Bill.

Extended consultations — a further and proper inquiry

We are of the view that we, along with all Aboriginal people affected by this bill, can’t make informed
judgements about something that may impact upon our rights and interests profoundly, or hold our
representatives to account, if we do not have clear information and sufficient time to consider this Bill; or
if the debate is driven by sectional interests seeking to codify and limit our rights and interests.

These matters need a further, full and proper inquiry arising out of the Senate sitting commencing 20"
March 2017.



Considerations and recommendations

We rely on the attached submission prepared by Colin Hardie, Principal Solicitor, Just Us Lawyers, and
the attached advice from Martin Wagner, Managing Attorney, International Program, Earth Justice, in
making this submission.

Those documents along with this statement are to be taken as forming our submission for the purposes of
this Senate Constitutional and Legal Affairs Committee Inquiry.

Respect for the Noongar

On a final note, we wish to acknowledge that the McGlade appellants, who took their concerns to a Full
Bench of the Federal Court, have achieved a decision which is their right and due. The courts are there for
us all to seek justice and the Government should not override that because it causes concern or
inconvenience to others.

Notwithstanding that the Parliament is entitled to respond to such decisions with a legislative response
where it deems fit, it is a matter of fairness that this only occur where a case has been properly made for
such dramatic (and in this case supposedly urgent) measures. The judgement in McGlade should be
honoured. The Noongar people should be allowed to resolve the matter within their own nations, and with
respect to the relevant parties to any agreements.

Yours faithfully

funegh™ ﬂéjz%m/

Adrian Burragubba Murrawah Johnson

Senior spokesperson Youth Spokesperson
Wangan and Jagalingou Traditional Owners Family Council

Attachments —

1. Submission prepared by Colin Hardie, Principal Solicitor, Just Us Lawyers, on behalf of the
Bigambul Native Title Aboriginal Corporation (ICN 8479), the Wardingarri Aboriginal
Corporation RNTBC (ICN 8305) of the Iman People, and the Wangan and Jagalingou Traditional
Owners Council of the Wangan and Jagalingou people and the Objectors to the Registration of the
Adani ILUA

2. Advice to the Wangan & Jagalingou Traditional Owners Council, from Martin Wagner, Managing
Attorney, International Program, Earth Justice, regarding an international law and Indigenous
rights perspective on the process the Bill

Wangan & Jagalingou Traditional Owners Family Council

Address: Unit 2, 249 Coronation Drive, Milton, Queensland 4064, Australia
PO Box: 1724, Milton 4064

Email: info@wanganjagalingou.com.au



SUBMISSION TO THE SENATE CONSTITUTIONAL AND LEGAL AFFAIRS COMMITTEE
NATIVE TITLE AMENDMENT (INDIGENOUS LAND USE AGREEMENT) BILL 2017

This submission is made on behalf of the Bigambul Native Title Aboriginal Corporation (ICN 8479),
the Wardingarri Aboriginal Corporation RNTBC (ICN 8305) of the Iman People and the Wangan and
Jagalingou Family Representative Council of the Wangan and Jagalingou People and the Objectors to
the Registration of the Adani ILUA.

Summary of Position

1.

10.

11.

The wholesale validation of area agreements proposed by the Native Title Amendment
(Indigenous Land Use Agreement) Bill 2017 (“the Bill”) is unnecessary. Section 24EB of the
Native Title Act 1993 (Cth) (“NTA”) provides that an act is valid while an area agreement is
on the register and s 199C prevents its removal except in limited circumstances.

A thorough investigation of the impact of the McGlade decision on registered area
agreements should be undertaken before any legislative response is made.

The Bill disturbs the primacy of determined native title holders in the statutory scheme by
inhibiting the removal of area agreements which have not been authorised by the
determined Native Title holders.

The validation provisions of the Bill should not apply where a court has set a date for a
determination of native title. In such circumstances, proponents should be made to await
the decision of the court as to who holds native title rights and interests in the
determination area and if necessary negotiate a body corporate agreement with the
Registered Native Title Body Corporate of the determined native title holders for the
agreement area.

The Bill will undermine the use of s 66B of the NTA as a mechanism for claim groups to
ensure that their representatives abide by the will of the claim group in being parties to area
agreements.

The Bill is unlikely to be effective because it does not clarify or amend the operation of s 61
(2), (1) or s 62A of the NTA which mandate that no Registered Native Title Claimants
(“RNTCs”) may act independently of the others and empowers them to collectively deal with
all matters arising under the Act relating to a native title claim (including area agreements).
At the very least the Bill will create a confusing dichotomy between the role of the RNTCs in
conducting proceedings for native title claims and their functions in negotiating and
consenting to area agreements.

The Bill does not amend the NTA to ensure that a claim group can mandate that the RNTCs
make decisions by majority. On one line of authority this will also result in the Bill being in
direct contradiction to s 61 (2), (1) and s 62A of the NTA.

The validation of agreements by the Bill which are not on the register but made before 2
February 2017 should not be made unless 75 percent of the Registered Native title
Claimants have executed the agreement. The requirement that the signature of only one
RNTC is required has the potential to paper over serious disagreements within the claim
group and legitimise unfair practices by proponents.

By giving primacy to the role of the claim group in approving area agreements the Bill
highlights the need for measures to be introduced that ensure free and informed consent. A
court should be empowered to supervise and control the way authorisation meetings are
conducted. A minimum level of support amongst claim group members (possibly 75 %)
should be mandated, especially where an area agreement provides for surrender of Native
Title.

Further amendments to the Bill are required to clarify:



12.

(a) the pointin time during which a RNTC is taken to be a party to an area agreement;

(b) that native title claim groups are the authorising group where a registered native title
claim exists over an agreement area by amending s24CG (3) (b) and 203BE (2) of the
NTA; and

(c) that where there is more than one Native Title group, the persons nominated or a
majority of RNTCs from each group must be parties to the area agreement,

Section 10 of the Bill is unnecessary in the light of s 24CG (2) of the NTA and should be

deleted.

Introduction

The Native Title Amendment (Indigenous Land Use Agreements) Bill 2017 (“the Bill”) was
introduced into the parliament on an urgent basis.! The justification for doing so was that
there was a crisis in the Native Title system relating to the registration of Indigenous Land Use
Agreements (ILUAs) caused by the decision of the Full Court of the Federal Court in McGlade
v Native Title Registrar [2017] FCAFC 10 (“McGlade”).

What did McGlade Decide?

The first matter to note is that the decision in McGlade does not affect all ILUAs. The decision
is only relevant where an agreement relates to an area of land over which there is a registered
Native Title claim. Importantly, it has no application where there is a determination of Native
Title over the whole of the agreement area. Nor does it apply in circumstances where there is
not a registered Native Title claim in relation to the area covered by an agreement. So, for
example, ILUAs can still be made with a Registered Native Title Body Corporate where there
has been a Native Title determination or a representative Aboriginal/Torres Strait Islander
body in relation to land that is not subject to a Native Title determination or a registered
Native Title claim without reference to the McGlade decision.

The ILUAs affected by McGlade are only a subcategory of what the Native Title Act 1993 (Cth)
(“NTA”) refers to as area agreements.? It is important to note that the NTA has always required
the registered Native Title claimant (“RNTC”) to be a party to area agreements. Prior to the
decision of Reeves J in QGC Pty Ltd v Bygrave and Others (No 2) (2010) 189 FCR 412; [2010]
FCA 1019 (Bygrave No2) some six years ago, it was the orthodoxy that all RNTCs had to sign
and be a party to an area agreement.

The mischief addressed by Reeves J Bygrave No 2 was the perceived ability of a ‘rogue’ RNTC
to frustrate the will of the claim group and the rest of the RNTCs by refusing to sign an ILUA.
To address this situation, Reeves J in Bygraves No 2 changed the legal landscape by
emphasising that it was the Native Title claim group as a whole that was really the contracting
party for an area agreement and that no one RNTC had the ability to frustrate the will of the
Native Title claim group after it had made a decision to authorise an area agreement.

See paragraph 24 of the explanatory memorandum.

This title is somewhat of misnomer, as other categories of ILUAs (body corporate and alternative
procedure agreements) can also relate to the doing of future acts within an area specified by an
agreement see s 24BB (a) and 24DB (a) of the Native Title Act.



In McGlade, the Full Court of the Federal Court held that where there is more than one person
comprising the RNTC, each of those persons must accept and sign the relevant agreement.
Where they do not, the Court held that the requirement that the RNTC be a party is not
satisfied, and as a result the agreement is not an ILUA for the purposes of the Act and cannot
be registered. The Court noted that any dissident or deceased members of the registered
Native Title claimant who refuse to, or are incapable of, signing an agreement would need to
be dealt with through the specific process provided for in section 66B of the NTA which allows
the Federal Court to make an order replacing the person or persons who comprise the
applicant for a Native Title claim.

In McGlade , Mortimer J at paragraph 494 of his judgement commented on the policy behind
the decision of Reeves J in Bygrave No 2:

“l note Reeves J’'s observation at [90] that s 24CD should not be construed so as to allow
an individual member of a registered Native Title claimant to “frustrate or veto” a Native
Title contracting group entering into an ILUA. With respect to his Honour, just as | prefer
not to embrace the terms “dissident” and “dissenting” as they were used in argument
before the Court, so | prefer not to characterise the refusal of a person in Ms McGlade’s
position as a ‘veto’ or as ‘frustrating’ an ILUA. As | have noted, and as the example of
Daniel’s case shows, an individual who holds views different from those of the majority
of the individuals constituting the registered Native Title claimant may nevertheless be
conscientiously performing her or his representative role. If she or he is not, then she or
he should be removed under s 66B, if the Court is satisfied on evidence that is
appropriate. If she or he is performing such a role, then expressing a contrary view may
lead to a change of mind, or at least a modification of views, in the remainder of the
individuals constituting the registered Native Title claimant. One cannot assume the
motives for entering into an ILUA are any more objectively appropriate and reasonable
than the motives for not doing so. There are simply different perspectives, and it is for
the claim group as a whole, and the claim group only, to decide which perspective should
prevail. Ultimately, if the Native Title claim group desire the same outcome as the
majority of individuals constituting the registered Native Title claimant, then the NT Act
provides the solution in s 66B, read with s 251B, conditional upon the Court’s
satisfaction.”

Policy considerations in McGlade

7.

As noted at paragraph 66 of the joint judgements of North and Barker JJ, Counsel for McGlade
submitted that the provisions relating to the making of area agreements should not be viewed
only with the objective of facilitating the agreement making in the most cost and time
effective way for proponents. Counsel for McGlade emphasised that the making of an area
agreement may provide for the extinguishment of Native Title at a time in the Native Title
process when the rightful common law Native Title holders have yet to be judicially identified
and determined. They submitted that the statutory regime has struck a careful balance
between providing a mechanism for the making of agreements affecting Native Title as an
alternative to the judicial resolution of Native Title claims while also ensuring that these
agreements are consensual and voluntary. In the case of area agreements, Counsel for



McGlade submitted that the legislature has provided for protections at different stages of the
agreement making and registration process. Counsel for McGlade submitted that there were
two levels of protections: the first being the requirement to comply with the authorisation
process by claim group members provided for in ss 24CG, 203BE(5) and 24CK of the NTA and
the second is the requirement that all persons comprising the RNTC for the agreement area
be a party to the agreement. Counsel for McGlade noted that these protections are not
present in the case of the other types of indigenous land use agreements, which either do not
involve the extinguishment of Native Title or do not involve land or waters that are the subject
of unresolved claims to Native Title and submitted that the current protective functions
embodied in the NTA for area agreements should not lightly be overridden.

While the Court in McGlade did not specifically respond to the above submissions, at
paragraph 264 of the joint judgements of North and Barker JJ a policy justification for the
decision that all RNTC must sign and be a party to an area agreement is provided:

“If a policy justification for the conclusion we have reached were required, it is readily
supplied. If the claim group have generally authorised a number of their group to act
representatively as “applicant” for them on the claim, and they are also thereby identified
by s 24CD as the persons who must be parties to an area agreement, then it may be
concluded that they have a special responsibility under the NTA towards the claim group
not only in dealing with the claimant application but also when it comes to agreement
making under Subdiv C. Each person in the applicant/claim group must be a party to the
agreement and must individually sign the written agreement in cases such as the present.
Additionally, the claim group must authorise the agreement, in relation to which the
representative body (in this case, SWALSC) bears the important function of certification.”

What does the Bill seek to do?

9.

10.

For all area agreements made on or after royal assent is given, the Bill empowers a Native Title
claim group at a meeting held for the purpose of authorising an area agreement to determine
which RNTCs must sign the agreement and/or establish a process for determining which of
the RNTCs must be a party to and execute the agreement.? Conceivably, the Bill would enable
the claim group at such a meeting to set the number of RNTCs who must execute the
agreement at less or more than a majority. However, in the absence of such a decision, the
Bill provides that a majority* of RNTCs must sign the ILUA®.

After royal assent, the Bill also empowers a Native Title claim group to agree to a process of
decision making for authorisation of both Native Title Claims and ILUAs generally,

See paragraphs 1 (a) (i) and 5 (2) of the Bill.

Interestingly, the Bill does not provide a mechanism for resolving deadlocks and does not state the
point in time in the registration process that a majority must be achieved. For example, is it possible for
an application for registration to be lodged without a majority of signatures from RNTCs providing such
signatures are obtained before a decision is made to register the area agreement. What happens if a
RNTC dies after signing but before a registrar makes a decision to register the area agreement? What
happens if the RNTCs are changed by an order of the Court under S66B of the NTA after lodgement of
an application for registration of an area agreement, will the signatures of the former RNTCs be
sufficient?

See paragraph 1 (a) (ii) of the Bill.
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12.

notwithstanding that a traditional process of decision making may exist.® For example, it is
quite common for the traditional laws and customs of a Native Title claim group to provide
that their elders must make decisions about how their traditional lands are used or to agree
to surrender Native Title in any particular area. The Bill will allow the claim group to make a
decision to authorise an ILUA to surrender Native Title, notwithstanding that the elders may
have said no.

For agreements purporting to be area agreements which were made on or before 2 February
2017,” the Bill deems them to be and always have been ILUAs and to validate their registration
notwithstanding the fact they were not signed by all or even a majority of the RNTCs® provided
at least one of the RNTCs was a party.’ It is noteworthy that the application of paragraphs 9
(2) and (3) of the Bill are not contingent upon such agreements being on or remaining on the
register. Presumably, the statutory effects as set out in ss24 EA and EB upon validation are
intended to be ongoing. If this is the case it would be in direct conflict with the statutory
scheme for removal from the register set out in s 199C of the NTA.

The Bill deems agreements made on or before 2 February 2017 to be ILUAs and their
registration to be valid where there is more than one group of RNTCs and not all the persons
who comprise RNTCs have executed the agreement.' It is not clear if this section of the Bill is
intended to apply in circumstances of overlapping claim group areas, where all the persons
who comprise the RNTCs of one distinct group have signed the agreement and those
comprising the other group(s) have not.!' If this is the case, then this section of the Bill
directly contradicts s 24CL (2) of the NTA!2 and cuts across the terms of many area agreements
which deal with the issue of overlapping claims by reducing the area of the ILUA in the event
that the other party will not agree.® It is difficult to see the justification for the validation of
an area agreement and its registration on the basis that at least one RNTC from one Native
Title group has signed an agreement with a proponent when no RNTC from another has
similarly signed. Seemingly, this would reward proponents and disadvantage those Native
Title groups who have held out for a better deal or have refused to surrender their Native
Title. Where there are overlapping Native Title claims, s 67 of the NTA provides an appropriate
mechanism for resolving the issue. Any validation of the registration of agreements signed by
only one Native Title party should be dependent upon resolution of the dispute in favour of
the Native Title party that has signed the agreement. It is also noteworthy that the application

0 0 N O
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See sections 4 and 6 of the Bill. Interestingly this was not a matter that was in dispute in McGlade.
This is the date of the decision in McGlade.

See section 9 of the Bill.

The Bill does not say when the RNTC must have been a party. It is not clear whether there must have
been at least one RNTC who was a party at the date of registration or at the 2 February 2017.

See paragraph 9 (1) (c) (ii) of the Bill.

The Bill does not make it clear whether Section 9 (1) (c) (ii) applies where at least on RNTC from each
group has executed the agreement or whether it refers to the situation where the RNTCs from only one
group have signed the agreement and the RNTCs from other groups have not.

The Bill does not purport to amend the operation of S24CL (2) of the NTA.

For example such clauses appear in the area agreement between QGC limited and the Iman #2 people
and also the Bigambul People.



13.

14.

of this provision of the Bill could result in the validation of the registration of agreements
where a majority of RNTCs from each Native Title Group has not signed the agreement.

The Bill deems applications for registration of area agreements which have yet to be included
on the register as valid even though the agreement required to be lodged with the Application
for Registration has not been signed by all the RNTCs, providing at least one RNTC has signed
it.1* However, s24CG (2) of the NTA requires only that the application be accompanied by a
copy of the agreement. It does not say that when the application is made it must be
accompanied by an agreement that is capable of being an area agreement. In light of s 24CG
(2) of the NTA and s 9 of the Bill there would appear to be no need for s 10 of the Bill. Further,
the Bill appears to validate applications even in circumstances where the accompanying
agreement is not signed by any or a majority or any current RNTBCs because some or all of
them have been removed prior to registration by the processes of s 66B. The Bill should make
it clear that validation of applications is conditional upon an agreement being executed by
persons who constitute a majority of persons who are applicants on the day that the
registration decision is made. To do otherwise would have the effect of undermining the right
of claim groups to change their applicants.

The Bill places the burden of compensation for validating area agreements on the
Commonwealth. This may shift the burden from the States to the Commonwealth, particularly
in circumstances where area agreements provide for the surrender of Native Title. But for the
Bill, some area agreements would not be able to be registered and be ineffective in removing
or impairing Native Title rights and interests. The Bill may also make the Commonwealth liable
to pay compensation for future acts to Native Title holders who were not entitled to receive
benefits under an area agreement or who were not involved in authorising the ILUA.
Previously, s 199C (1)(b) of the NTA afforded some a level of protection from liability by
requiring the removal of an ILUA from the register where the Native Title holders were
different from those who authorised an ILUA, with the consequent loss of protection afforded
by s 24EB (5). As stated above, the validation provisions of the Bill do not seem to be
contingent upon an area agreement being on the register. While the Bill appears to allow
payments for compensation from the Consolidated Revenue Fund of the Commonwealth
there appears not to have been an attempt to assess potential liability.*®

Is there a crisis in the Native Title system that justifies the Bill?

15.

There have been reports in the press that the decision in McGlade potentially invalidates at
least 200 agreements.'® However, to date there has been no systematic evaluation as to how
many area agreements are affected. Even if such an assessment were conducted, there is no
telling how many area agreements reached over the last six years continue to be relevant in

14
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See section 10 of the Bill.

The explanatory memorandum states that the Bill will have a nil or insignificant financial impact on
Commonwealth Government departments and agencies. However, it does not give an explanation of
the basis for this assertion.

See article by Michael McKenna:” Native Title a risk to projects” published in the Australian 8 February
2017.
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17.

18.

terms of the conduct of the project or the Future Act they authorise.” The experience of the
writer is that very few area agreements provide for the surrender of Native Title and that the
non-extinguishment principle generally applies.'®

Even if a significant number of relevant area agreements are invalidated by the McGlade
decision, the NTA provides that the future act is valid to the extent that it affects Native Title
if, at the time the act was done, details of the agreement are included on the register.’® It
would therefore appear that there is little if any need for Part 2 of the Bill.

Further, the NTA restricts the grounds for removal of an ILUA from the register. Where the
parties do not consent or the Registrar is not satisfied that the ILUA has expired, the basis for
removal is where the determined Native Title holders have not authorised it,?° or where at the
time of entering the agreement a party was affected by fraud, undue influence or duress.?*

It is unlikely that the removal from the register of any of the area agreements affected by
McGlade could be justified on these grounds.

Unanticipated consequences of the validation provisions of the Bill

19.

Some of the consequences of the Bill have already been touched on above. However, a
serious consequence for the native title system is the potential of the Bill to prevent the
effective operation of $199C (1)(b) of the NTA through validating area agreements, whether
or not they are on the register. Section 199C (1)(b) provides a mechanism for removal of area
agreements from the register where a court later determines that Native Title in the area
covered by the agreement is held by somebody other than the people who authorise it. This
is a common occurrence for two reasons. Firstly, as a Native Title claim progresses, expert
evidence better informs the applicants as to the identity of the persons who held Native Title
at sovereignty and the identity of their successors and the boundaries of the country that they
traditionally occupied. ?? It is the exception rather than the rule that the description of the
claim group for the Native Title claim is not amended between lodgement of a claim and the
determination of Native Title. Secondly, area agreements by definition are authorised by the
claim group at a time when the Native Title process has not been completed. The
consequence of this is that irrespective of McGlade there are many area agreements on the
register that are liable to be removed post a determination of native title. The consequence
of the Bill is that it validates area agreements (and possibly the extinguishment of Native Title
rights and interests) without considering whether the agreement was authorised by the
persons who are to later become the determined Native Title holders. This could lead to the
absurd result that persons who are not Native Title holders surrender Native Title which is not
theirs to give away (and presumably are paid benefits for doing so).
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Area agreements in this category are liable to be removed from the register in any event. See S190C
(2) (c) (i). of the NTA.

See s24EB (3) of the NTA

See s24EB (1) and (2) of the NTA

See s199C (1) (b)

See 199C (2) and (3)

It is common for aboriginal people to assert connection to country on the basis of a historical physical
association sometimes going back many generations rather than a traditional connection.



20.

21.

22.

On the assumption that an area agreement is signed by only one person who was a RNTC at
the time of making an application for registration, another consequence of the Bill is that it
negates any order of the Court under s 66B of the NTA to change the RNTC. The result could
be that an agreement is deemed to be an area agreement despite the fact that, at the time of
registration, it is not signed by a person who is a RNTC. Further, despite the fact that a person
is no longer authorised by the claim group to perform the functions of a RNTC, it is that person
and not the current RNTC which is a party to the area ILUA. This could have serious
consequences for claim groups where the ILUA itself gives that Native Title Party a privileged
role in nominating which entity is to receive benefits or sit on committee (such as cultural
heritage committees). The importance of s 66B as a mechanism to allow a claim group to call
to account the behaviour of RNTCs in the context of area agreements was emphasised by
Mortimer J at paragraph 506 of McGlade:

“l do not consider this approach departs from the proposition that, in the making of an
ILUA, the members of the Native Title claim group have “ultimate authority”: see Far
West Coast Native Title Claim at [59] (Mansfield J); Daniel at [16] (French J). They have
that authority in two ways. First, by their decision whether to retain or remove the
representatives they have earlier chosen, and to use s 66B if they choose to remove them.
Second, by their participation in the area ILUA authorisation for which s 251A provides,
and the methods they, together with any other participating Native Title claim group,
subscribe to for the purposes of s 251A(b), assuming there is no traditional decision-
making process common to all the claim groups which must be followed.”

It is noteworthy that the Court in McGlade referred to s 66B as an appropriate mechanism
available to the claim group if it is dissatisfied with a refusal of the RNTC to execute an ILUA.
The use of s 66B has been criticised because of the expense and effort involved in holding a
meeting of the claim group. However, a meeting of the Native Title claim group is required to
authorise an area agreement in any event. Apart from the reasoning of Reeves J in Bygrave
No 2,2 there is no reason why under the existing statutory scheme a meeting of the claim
group cannot be held for the purposes of both determining whether to authorise an ILUA
under s 251A and to authorise under s 251B a replacement Applicant for the purposes of s
66B (in the event that any RNTC defies the wishes of the Native Title claim group regarding
the execution of the area agreement). There is support in McGlade against the view expressed
by Reeves J that there is a strict delineation between the functions of an RNTC in the conduct
of a Native Title claim and that performed when negotiating an ILUA.?* It is submitted that this
reasoning is equally applicable to the calling of claim group meetings. As it involves the same
group of people, there is no conceptual reason why an authorisation meeting must be called
for a single purpose (either authorising an area ILUA or authorising the Applicant to act).?

As demonstrated by the case studies below, especially in relation to the Wangan and
Jagalingou people, the Bill has the potential to nullify the ability of the claim group to exercise
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See Bygraves No2 at [117]-[118]).
See McGlade at par 493 per Mortimer J.

This view is conditional upon clear notice being given of the different functions of the meeting.



control over their RNTCs under s 66B. It is submitted that this is not a desirable or intended
outcome.

Case Studies

23.

We can see the consequences of the Bill by looking at the case studies below.

Iman # 2 people

24,

25.

26.

27.

28.

The area agreement in the decision in Bygraves No 2 was between the Iman #2 People and
QGC Limited (“the ILUA”). The ILUA sought to provide financial and other benefits to the
claim group with respect to the Iman #2 Native Title claim (QUD 6162 of 1998) (“the Iman
Native Title Claim”) in return for their consent to a project that involved the extraction of coal
seam gas in central and southern Queensland. The development phase is now complete and
the extraction phase of the project is now being undertaken. The ILUA was over an area which
corresponded to the area of the Iman Native Title Claim.

The ILUA did not provide for the surrender of Native Title.

The claim group description for the Iman Native Title Claim at the time of registration and
authorisation of the ILUA in 2010 were the descendants of:

Mary Arwa, Jim Waterton, Nellie Dunn, Maggie Dun, Sarah Langford, Lizzie
Palmtree, Eliza Shields, Maggie Palmtree and Cissy Henry.

The RNTCs were Russell Tatow, Patrick Silvester, Cynthia Kemp, Eve Fesl, Troy Noble,
Fred Tull, Fergus Waterton, Richard Doyle and Madonna Barnes.

The ILUA was authorised by the descendants of the claim group as it was then and signed by
all the RNTCs except Madonna Barnes. Whether Madonna Barnes was required to sign the
ILUA for it to be registered was the subject of the decision of Reeves J in Bygraves No 2.

After the decision in Bygraves No 2 the following events happened in relation to the Iman
Native Title Claim of the Iman #2 people:

e Firstly, as a result of orders under s 66B of the NTA, Madonna Barnes was removed as
an RNTC along with Russell Tatow, Troy Noble, Fred Tull and Fergus Warterton, and
replaced with ten other people as RNTCs.

e Secondly, the claim group description was radically amended. Of the original nine
descent groups that authorised the ILUA only five remained as members of the claim
group and five new descent groups were added to the claim group that authorised
the ILUA.

e Lastly, on 23 June 2016, Reeves ] made a determination of Native Title over the ILUA
area in favour of the Iman #2 people described as the descendants of:

Mary Arwa; Jim Waterton; Ada Robinson; Maggie Palmtree; Lizzie Palmtree; Eliza
Shields; Mary Ann (mother of Maggie Dunn); Fanny Waddy/Sandy; Dick
Bundi/Bundai and Alice Dutton; and the mother of John Serico (known as Aggie).



29.

30.

31.

Of the original Native Title Parties to the ILUA only four remained (Madonna Barnes was
never a Party to the ILUA because she did not sign) and by the time of the Native Title
Determination ten RNTCs were not parties to the ILUA. As part of the determination of Native
Title in favour of the Iman #2 People, a Registered Native Title Body Corporate was established
to hold the Native Title as Trustee for the Iman People with a Board of Directors who were
composed of different individuals again.

In addition, the determined Native Title holders were substantially a different group of people
than those who authorised the ILUA. Only five of the descent groups who were determined to
be Native Title holders for the ILUA area had authorised the ILUA.

There are a number of observations that can be made from the events described above:

e Firstly, in respect to the refusal of Madonna Barnes to sign the ILUA, irrespective of
the decision in Bygrave No2, the claim group took matters into their own hands and
removed her as a RNTC for the Iman #2 Native Title claim.?® In McGlade, at par 287,
the Court made the following comment:

“While a person or persons are persons in the Native Title group, as defined, they
must be parties to the agreement, and must sign the agreement if it is to be
registered. If they are effectively removed from the persons jointly comprising
the applicant by an order made under s 66B, however, their signatures will no
longer be required. (emphasis added).

The question of the timing was also considered in relation by the Court in McGlade at
paragraph 271 in the context of an individual RNTC who did not sign the area
agreement until after the application was made:

“In relation to WAD139/2016, where one of the persons comprising the registered
Native Title claimant, Mr Morich, had not signed the ILUA at the time the
registration application was made, but has done so since, it might be accepted that,
at the time of the application for registration, the ILUA was an agreement that
failed to meet the description of an indigenous land use agreement (area
agreement) in s 24CA. However, because it has been signed at a time before
registration has been completed, that impediment has been removed. In any
event, as a matter of discretion, the Court should not grant the relief sought solely
because Mr Morich had not earlier signed the ILUA. He has since plainly indicated,
by signing the agreement, that he intends to make the agreement with the other
parties. Although the relief sought in WAD139/2016 should be granted for the
other reasons discussed above, it should not be granted on this basis.”
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This was possibly the reason why there was no appeal from the decision in ByGrave No 2
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This suggests that even when a RNTC executes or is removed after the event of
registration a court will look to the intention of the parties and (the Native Title claim
group) prior to granting an application for relief. %

Secondly, due to changes in the composition and number of the applicant that
occurred prior to the determination of Native Title for the Iman #2 people, the ILUA
could not be said to have been signed by a majority of RNTCs (four out of fourteen).
While this does not prevent it meeting the threshold requirement for validation as set
outins 9 (1)(d) of the Bill, it does seem objectionable that such validation occur when
most of the parties to the ILUA were no longer authorised by the claim group to act
as an RNTC.

Thirdly, at the time of commencement of the Bill, as a determination of Native Title
has been made for the Iman #2 people there are no RNTCs. Arguably the ILUA does
not in any case meet the conditions for validation set out in s9 (1)(d) of the Bill.

Lastly, taking into account the changes to the claim group description that took place
during the six years between the time that the ILUA was authorised and the
determination of Native Title, it appears the ILUA falls within the category referred to
in s 199C of the NTA. To the extent that the Bill seeks to validate the ILUA in
circumstances where it is liable to be removed from the ILUA it runs contrary to public
policy for the provision. Rares J in Weribone on behalf the Mandandanji People v State
of Queensland [2013] FCA 255 at par 66 articulated that policy:

“Where there is a real and live controversy that at a final hearing it may not be the
correct applicant, the mere fact that one party may be able, procedurally, to satisfy
the Court that it is entitled, for the purposes of conducting the proceedings, to be
the applicant, may not be sufficient to enable that party, to the detriment of the
Native Title claim group, to use its interim status as the applicant to take advantage
for itself or its associates of rights under the Act or rights that that party can assert
as a result of a status under the Act, that are intended for the benefit of whoever
may be found at trial to be the claim group. Those rights were not intended to be
conferred beneficially on the particular membership of the applicant or its
associates for the time being. Rather, the Act intended that a determination of
Native Title would benefit the claim group by recognising their continued rights to
land and waters and permitting them, not a mere procedural intervener who was
subsequently displaced, to benefit from their Native Title rights and to retain or
obtain control over rights that had been acquired earlier by virtue of the applicant’s
status as the party bringing proceedings for that determination.”

Bigambul People

27

Having regard to s 199C, it is by no means certain that an application can be made for the removal of an
area agreement from the register on the basis that all RNTC are not parties to the ILUA and if such an
application were possible who would have standing to make it.
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32.

33.

34,

35.

The Bigambul People are the Native Title claim group who were the subject of the decision of

).2% This decision involved a contest

Reeves J in QGC Pty Limited v Bygrave (“Bygrave No 3”
between the Bigambul People and the Kamilaroi/Gomeroi People, a competing Native Title
group. The Bigambul People were the applicants in a registered Native Title Claim (QUD 101
of 2009) (“the Bigambul Native Title Claim”) over the area of the proposed area agreement
and the Kamilaroi/Gomeroi People were not. In Bygrave No 3, Reeves J did not follow the
decision of Branson J in Kemp v Native Title Registrar® (“Kemp”) in which her honour found
that all groups who claimed to hold Native Title in the area of an area agreement were
required to authorise an ILUA unless their assertions were “merely colourable”. Justice Reeves
in Bygrave No 3 found that only claim groups with a registered Native Title claim were required
to authorise the ILUA. Both Bygrave No 3 and Kemp are decisions of a single judge. To date,
there has been no decision on point (or even seriously considered dicta) from a higher
authority. Further, the decision of Bygrave No 3 has been criticised by some legal
commentators.*

Paragraph 5 of the Bill purports to amend s 251A of the NTA, by allowing the Native Title claim
group to nominate one or more RNTCs to be party to the ILUA. However, the Bill does not seek
to amend that section to make it clear that when there are competing Native Title claim
groups, only those with a registered Native Title claim are entitled to authorise an area
agreement, nor does it seek to amend s 24CG (3)(b) and s 203BE (2) which provide that area
agreements must be authorised by all person who hold or may hold Native Title in the
agreement area whether or not they are members of the claim group for a registered Native
Title claim. It would seem that the Bill places too much reliance on the authority of Bygrave
No 3. If Bygrave No 3 is not followed, the effectiveness of the Bill will be undermined in
circumstances where other persons who are not part of the claim group of a registered Native
Title claim also assert traditional interests in the agreement area. In such circumstances s
24CD (2)(c) of the NTA would apply and any person who claims to hold Native Title in the ILUA
area would need to be a party to the agreement area or the representative Aboriginal/Torres
Strait Islander body?! for the area would need to be a party and sign the area agreement.

Prior to the decision in Bygraves No 3 an area agreement was authorised between the
Bigambul People and QGC Pty Ltd (“the Bigambul ILUA”).

The Bigambul ILUA covered an area of approximately 21,500 square kilometres in southern
Queensland. The Bigambul ILUA did not provide for the surrender of Native Title. It provided
benefits to members of the Bigambul Native Title claim group in return for consent to future
acts associated with a project involving the extraction of natural gas from the Surat Basin in
southern Queensland and transporting it via a pipeline to Curtis Island near Gladstone for
processing into liquefied natural gas for export overseas.
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[2011] FCA 1457; 199 FCR 94

[2006] FCA 939; 153 FCR 38; 58 ACSR 169

See “Bigambul Bygrave: uncertainty in the law of authorisation of Indigenous land use agreements” by
Mark Geritz and Tosin Aro (1 May 2012) published on the web site of Clayton Utz Lawyers.

See section 253 of the NTA.
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36.

37.

38.

39.

40.

41.

42.

The authorisation meeting was held on 12 December 2009. It was attended to by 139 persons
who asserted that they held Native Title rights and interest in the lands and waters covered
by the Bigambul ILUA. The majority of those in attendance (75) were members of the claim
group for the Bigambul Native Title Claim. Prior to the passing of the resolution to authorise
the ILUA, between 40 and 50 people walked out of the meeting in protest. Most of those
persons were Kamilaroi/Gomeroi People.3?

At the time of the meeting to authorise the Bigambul ILUA there were seven RNTC for the
Bigambul Native Title Claim. One of those RNTCs (George Hopkins) refused to sign the ILUA.
As a result, an authorisation meeting of the claim group was called to consider replacing the
RNTC with persons who were prepared to sign the Bigambul ILUA. This authorisation meeting
was held on 5 June 2010 and it resolved to replace the Bigambul RNTC and directed that an
application be made for appropriate orders under s 66B of the NTA.3 This application was
made on 15 July 2010. On 16 July 2010 George Hopkins signed the Bigambul ILUA.

On 22 July 2010, the application for registration of the Bigambul ILUA was made. On 17
September 2010, Justice Reeves brought down his decision in Bygrave No 2, however, as the
ILUA had already been signed by all the RNTCs, the principles outlined in that decision had no
application to the parties to the Bigambul ILUA.

On 15 December 2010, Justice Collier brought down her decision and ordered, under s 66B of
NTA, that the RNTCs on the Bigambul Native Title Claim be replaced by those who were
authorised at the claim group meeting of 5 June 2010. However, although the Bigambul ILUA
was not entered on registered until after Reeves J brought down his decision in Bygrave No 3
(16 December 2011) the change in the RNTCs did not affect its registration because the
Bigambul ILUA had also been signed by the replacement applicants.

The events relating to the registration of the Bigambul ILUA demonstrate that the changes to
s 251A embodied in the Bill are unnecessary and would if implemented cut across the right of
the claim group to hold their RNTCs to account by utilising the existing processes under s 66B
of the NTA.

Because the Bigambul ILUA was signed by all the RNTCs the validation provisions of the Bill
will not apply.

It is noteworthy that that on 1 December 2016, Reeves J handed down his decision granting
the Bigambul people Native Title over an area that included the land and waters of the
Bigambul ILUA. In the determination, the Bigambul people were described differently to those
who had authorised the Bigambul ILUA: one descent line had been completely removed and
others had been described by reference to different ancestors. Arguably therefore s 199C (1)
(b) of the NTA may also have application to the Bigambul ILUA.

32
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See par 18 of Bygraves No3.

Initially a resolution was proposed which would remove only George Hopkins, however the meeting
resolved to replace other RNTCs who even though they had signed the Bigambul ILUA abstained in the
vote to criticise him for not signing the ILUA.
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Wangan and Jagalingou People

43.

44,

45.

46.

The Wangan and Jagalingou people first lodged their Native Title claim (QUD 85/2004) on 27
May 2004 (“the W and J Native Title claim”). The claim group description for the W and J Native
Title claim was amended on the claim group description on 14 August 2014. The amendment
greatly expanded the number of descent groups who were part of the claim group description
and changed the way the existing descent groups were described. This change has caused
controversy amongst members of the claim group and the State of Queensland (“the State”)
has confirmed inconsistencies exist in the evidence provided to date in relation to the:

(i) application or group name or descriptor;
(ii) claim area boundaries; and
(ii) group composition or membership of the claim group.

The RNTCs have sought more time to provide further lay and expert evidence to satisfy the
concerns expressed by the State. The Court has given them until 19 May 2017 to do so. The
Court has ordered that by 7 July 2017 the State provide notice if it is prepared to enter
negotiations for a consent determination of Native Title or whether it is of the view that the
proceeding should proceed to a hearing. The Court has further listed a case management
hearing for 21 July 2017 to settle programing orders for a trial commencing in March 2018.

In addition, the RNTCs for the W and J Native Title claim have been amended by orders of the
Court pursuant to s 66B of the NTA on a number of occasions.3* Currently there are 12 RNTCs
each representing a particular descent line. On 14 May 2016 an application was made to
further amend the RNTCs pursuant to s 66B of the NTA. The application was prompted by
decisions of individual family descent lines to replace their representative RNTCs who had
against their wishes participated in negotiating an area agreement with Adani Mining Pty Ltd
(“the Adani ILUA”). The application was heard by Reeves J on 29 November 2016. On 16
February 2017, the Court granted leave to the parties to file further submissions relating to
the issue of whether McGlade increases the scope of a claim group to remove a RNTC because
he or she is no longer authorised or has exceed authority. Bygraves No 2 was authority for the
proposition that a RNTC could not be removed under s 66B of the NTA where the claim group
did not approve of its conduct relating to the negotiation of an area agreement as it did not
relate to the conduct of a Native Title claim.

It is against this back drop that the Wangan and Jagalingou people have been involved in the
negotiation of an area agreement with Adani Mining Pty Ltd (“Adani”). Adani intends to
establish a large coal mine and associated infrastructure in the Galilee Basin of Central
Queensland which is wholly within the area covered by the Native Title Claim (“the Mining
Project”). In order to obtain approval by the State for the Mining Project, Adani requires the

34

See orders made on 7 August 2014 and 21 August 2015.
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47.

48.

extinguishment of Native Title rights and interests in up to 2,750 hectares of land located in
an area designated by Adani as a surrender zone for the Mining Project.

The Adani ILUA has been controversial within the claim group for the W and J Native Title
Claim. There appears to be three reasons for this. The first is that the ILUA requires the claim
group to agree to surrender Native Title in an area where most of the Native Title rights and
interests for the claim group have already been extinguished. Secondly, the Adani ILUA
requires the claim group to consent to the Mining Project which we understand will involve
the largest thermal coal project in the world. The claim group for the W and J Native Title claim
is divided as to whether this is a good thing. Members of the claim group have expressed very
strong concerns about the effects of the Mining Project upon their traditional culture and the
environment. Others have expressed misgivings that the benefits offered in the Adani ILUA do
not adequately compensate the claim group for the effects upon their Native Title and the
disruption it will cause to their traditional culture. Concerns have also been expressed that the
so called “business opportunities” that have been proposed by Adani as an incentive for claim
group members to authorise the Adani ILUA have not been subject to an independent
business feasibility study, are overstated and largely illusory.® Lastly, there has been a great
deal of anger within the claim group about the way Adani has pushed for the Adani ILUA to be
authorised by the claim group for the W and J Native Title claim.3¢

The claim group for the W and J Native Title claim has on three occasions voted against
authorising the Adani ILUA (December 2012, October 2014 and March 2016). After the claim
group meeting of March 2016, Adani organised a further meeting for April 2016 seeking to
have the ILUA authorised (“the April Meeting”). Significantly this was not a meeting of the
claim group for the W and J Native Title claim alone. The meeting was open to any aboriginal
person who asserted that they held Native Title rights and interests in the Adani ILUA claim
area, whether or not they were members of the claim group for the W and J Native Title claim.
The meeting was called, organised and paid for by Adani. Adani paid for travelling and
accommodation costs for people to attend and in many instances these costs exceeded the
actual costs involved in attending the meeting. Significantly, for past meetings of the claim
group for the W and J Native Title claim, travel costs and expenses were not paid. An analysis
of the attendance register for the April Meeting shows that 60.64% of those who attended
were not recorded as attending any prior meeting of the Wangan and Jagalingou claim group.
Allegations have been made that the April Meeting was composed of a “rent-a-crowd” of
persons who had never previously identified as Wangan and Jagalingou people.?’

35

36

37

A contract relating to provision of catering services for construction camps that was entered into by
another proponent with a neighbouring Native Title claim group resulted in a financial loss to that claim
group of an amount of approximately $3 million dollars (which came from Native Title compensation
monies). This contract was entered into without a feasibility study being conducted or an assessment of
the capacity of that claim group to fulfil that contract in a financially responsible manner. The result was
the business entity of the claim group was wound up and liquidated and the properties put up by the
claim group as security for a business loan were sold up when the mortgagee foreclosed.

These issues have been raised in submissions to the National Native Title Tribunal objecting to the
Application to Register the Adani ILUA.

Evidence and submissions have been made on this point to the Registrar of the National Native Title
Tribunal by objectors to the application to register the Adani ILUA.
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49.

50.

51.

52.

53.

54,

55.

56.

Those in attendance at the April Meeting purported to pass the following resolution
authorising and directing all the RNTCs for the W and J Native Title claim to sign the Adani
ILUA.3®

On the day of the April Meeting (16 April 2016) seven of the twelve RNTCs signed the Adani
ILUA. The remaining five RNTCs did not attend the April Meeting and did not sign the Adani
ILUA.

Adani lodged the application to register the Adani ILUA on 27 April 2016. The agreement
accompanying the Application was signed by only seven of the twelve registered RNTCs.

The Application was advertised with a notification day of 22 June 2016. Objections to the
registration of the Adani ILUA were lodged by the five RNTCs who did not sign the Adani ILUA
and those persons who were the subject of the s 66B application to replace those RNTCs who
supported the Adani ILUA.

A decision to register the Adani ILUA has yet to be made by the National Native Title Tribunal
(the NNTT).

As things stand, if the Court makes the decision to change the Applicant, the Adani ILUA will
not have been signed by a majority of the RNTCs.

Again, this highlights the potential of the Bill to cut across decisions of the claim group to
exercise control over their appointed RNTCs. The situation could arise where an area
agreement is registered even though it has not been signed by a majority of RNTCs and where
the claim group has made a decision to change the composition of the RNTCs. One solution to
this might be for the Bill to be amended to prohibit the Registrar from making any decision
under s 24CJ of the NTA until the Court has decided any application under s 66B of the NTA
filed before the end of the notification period.

As mentioned above, the Court has set down a hearing date at which it will be determined
whether Native Title exists in the Adani ILUA area and if so who holds it. The purpose of area
agreements is to prevent proponents from suffering delays while the Native Title
determination process is in progress. However, the main drawback with an area agreement is
that there is no guarantee the claim group that authorises it will ultimately be determined by
the Court to be the Native Title holders. We have already alluded to the circumstances of the
Iman and Bigambul people above. Because of this, the parliament should be cautious about
validating area agreements which would, apart from the Bill, be invalid and of no effect. This
is especially so where an area agreement (such as the Adani ILUA) provides for the surrender
of Native Title. The Bill may have the effect of legitimising an area agreement by which a group
of persons agree to surrender Native Title which is ultimately determined by a court to belong
to somebody else. It would be prudent for there to be a prohibition in the NTA against the
registration of area agreements where a court has set a hearing date for the determination of
Native Title. After the determination date, the correct Native Title holders will be known and

38

The resolution was resolution 4 of the April Meeting.
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57.

the proponent is able to negotiate a body corporate agreement as provided by s 24BA of the
NTA.

As alluded to above the holding and the conduct of the April Meeting upon which the
authorisation of the Adani ILUA is based is controversial within the claim group. Objections
against the registration of the Adani ILUA have been made alleging that the April Meeting was
not a meeting of the Native Title claim group, the information provided was not presented in
a fair and balanced way and that the meeting was unduly influenced by Adani. In the
circumstances, the parliament should not validate the Adani ILUA as it will be seen to be
approving of these circumstances.

Will the Bill be effective?

58.

59.

60.

61.

The Explanatory Memorandum states that the purpose of the Bill is to resolve the uncertainty
created by the Full Federal Court decision in McGlade.*

The Bill seeks to address the consequences*® but not the underlying rationale for the decision
in McGlade. As a result, whether the Bill is passed or not, the uncertainty will persist.

It is noteworthy that the Bill does not seek to amend s 61 (2)(c) or s 62A of the NTA. Section
61 (2)(c) of the NTA provides that where more than one person is authorised to make a Native
Title application, those persons are jointly the applicant. Section 62A of the NTA provides that
the applicant is empowered to deal with all matters arising under the NTA, including entering
into agreements for future acts and the surrender of Native Title.*

The effect of these provisions of the NTA is discussed by Mortimer J in McGlade. After
reviewing the statutory scheme for placing applicants on the register as RNTCs he concludes
at paragraph 362 that:

“These provisions support a view of the scheme as one intending that the individuals who
constitute an applicant/registered Native Title claimant are a collective and singular
representative entity; and any person needing or wanting to deal with land or waters
covered by the particular claim knows reliably with whom they need to deal as
representatives of those claiming to hold Native Title rights and interests. As individuals,
they have no role and no status under the Act, beyond the role and status they share in
common with every other member of the Native Title claim group.”

And at paragraph 386 Mortimer J goes on to state:

“As the analysis of the statutory concepts of “applicant” and “registered Native Title
claimant” demonstrates, no division is possible between the individuals who constitute
the applicant or registered Native Title claimant, and those statutory entities themselves.
To do so is to treat them as if they were separate legal entities with separate capacity.

39
40
41

See paragraph 1 of the Explanatory Memorandum.
See paragraph 5 of the Explanatory Memorandum.
See paragraphs 447 to 451 of McGlade.
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62.

63.

64.

65.

66.

That is not the scheme the NT Act has established. The individuals, jointly, are the entity,
which itself has no legal capacity. The Act operates on a structure of individual claim
group members being representatives of the whole group, and having been properly
authorised to perform that role. Where there are five named individuals, only those five
named individuals, and not two, three or four of them, constitute an applicant/registered
Native Title claimant.”

The view expressed by Mortimer J appears to be accepted as orthodoxy by the authorities: #?
As noted in the joint judgement of North, Barker in McGlade:

“The States concedes that, as observed by the applicants, there are decisions of this court
in the context of actions taken in Native Title claimant applications, to the effect that an

applicant comprised of a number of people is required to act unanimously.”*?

The consequence of this authority is that no one individual RNTC can act in a representative
capacity alone. The fact that one or more of RNTCs consent to sign a document is irrelevant;
their signatures on a document do not make it an agreement binding upon them as
representatives of the claim group nor can it purport to bind the other RNTCs who have not
signed it. The very real question arises as to whether any arrangement negotiated by
proponents that is not supported by all the RNTCs can be described as an agreement at all.

Further, on the authorities, it is by no means clear that s 251B of the NTA permits the Native
Title claim group to authorise the applicant to act by majority, notwithstanding the s 61(2)
requirement that the applicant act “jointly” and s 62A of the NTA. The authorities appear to
be divided on this question.** The matter was not decided in McGlade although Mortimer J
was inclined to agree that the statutory scheme of the NTA prevented the RNTCs acting by
majority.*

The provisions of the Bill are therefore in conflict with s 61 (2)(c) or s 62 A of the NTA. At the
very least they create a confusing dichotomy between the conduct of a Native Title claim and
the area agreement provisions. It is clear though that the existing statutory process requires
all the RNTCs to consent in order to be bound by agreements as representatives of the claim
group. Further, the Bill does not change this position. While the Bill may relax the provision
as to who may be considered to be a party to an area agreement, it does not alter the fact
that agreements which seek to bind the RNTCs in their representative capacity must be made
by all the RNTCs.

Section 9 of the Bill seeks to validate agreements made on or before 2 February 2017 which
purport to be area agreements provided that at least one RNTC was a party to the agreement

42

43
44

45

See Tigan and Others V Wester Australia (2010) 188 FCR 533, [2010] FCA 165 at [28] and Weribone and
Others v Queensland and Others (2011) 197 FCR 397, [2011] FCA 1169 at [20] to [22]

At paragraph 200 of McGlade.

See Anderson v Queensland [2011] FCA 1158; 197 FCR 404 at [62] (Collier J); Far West Coast Native Title
Claim at [50]-[54] (Mansfield J). In KK v Western Australia [2013] FCA 1234 Cf Tigan v Western Australia
[2010] FCA 993; 188 FCR 533 at [28] (Gilmour J); Gomeroi People v Attorney-General of New South
Wales [2016] FCAFC 75; 241 FCR 301 at [176]-[177] (Bromberg J).

See paragraphs 435 to 438 and especially 439 in McGlade.
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and whether they are on the register or not. However, in light of the above authority the
question that arises is whether one RNTC can be considered to be a party to an agreement
and whether any document that has been signed by fewer than all the RNTCs can ever be
characterised as an agreement.

Free and Informed consent

67.

68.

69.

70.

We have outlined above the different policy considerations in McGlade: Mortimer J
emphasised the provisions relating to the protection provided by the NTA inrequiring RNTCs
to be parties to an area agreement:

“l accept that the terms of s 10 of the NT Act are important, and the applicants are correct
to emphasise that s 10 discloses the NT Act has as one of its purposes the protection of
Native Title. Of course, the protection which is afforded is, as s 10 states, protection “in
accordance with” the NT Act, not despite it, or inconsistently with it. This engages the
myriad of compromises which are found in various parts of the legislative scheme, where
Parliament has addressed the competing interests affected by the recognition of Native
Title. In my opinion, one aspect of ‘protection’ of Native Title is the relatively prescriptive
set of provisions dealing with the constitution and identification of an
applicant/registered Native Title claimant, and the mechanisms to change the
constitution of those entities. These provisions ensure the NT Act’s emphasis on
representation through express authorisation is maintained, and no overriding of
minority, sectional or special interests occurs unless the whole of the Native Title claim
group authorises such an approach in accordance with the processes in's 251B.”%

The focus of the Bill is to change the balance of protections embodied in the NTA away from
requiring all RNTCs to consent to an area agreement. In the case of agreements reached
before 2 February 2017, only one RNTC is required to agree. Whether this is appropriate in
cases where area agreements surrender Native Title is open to question. One would have
thought that where area agreements have such drastic consequences for future generations
of Native Title holders, parliament should require a higher standard.*’

However, it is fair to say that the Bill places weight on the authority of a claim group (rather
than RNTCs) to approve an area agreement and to specify which RNTC must sign it. There are
dangers with this approach which emanate directly from the fact that at the time an area
agreement is authorised the true Native Title holders have yet to be judicially determined. As
we have emphasised above this could result in a meeting authorising the surrender of
somebody else’s property rights.

In relation to the Wangan and Jagalingou people we have outlined some of the concerns raised
by members about the way that April Meeting to authorise the Adani ILUA was conducted.
The primary concern was that it was overwhelmingly attended by persons who had never
before shown an interest or been involved in the affairs of the Wangan and Jagalingou people.

46
47

McGlade at par 354

In corporate law matters affecting member’s rights require special resolutions of 75 percent of
members or court approved general meetings and where ownership rights are affected court approved
general meetings are required.
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This is not the first time that allegations have been levelled at proponents of mining projects
about the tactics they have employed to obtain the consent of Native Title holders to area
agreements.*®

A criticism of the Bill is that while it places increased emphasis on a decision of the claim group
to authorise an area agreement (and removes the protective step of the RNTCs having to agree
and exercise independent judgement), it does not put in place any preventative measures to
ensure that the consent given is by the right people and that this consent is free and informed.

The existing provisions in the NTA which allow for objections and comment prior to
registration of an area agreement are narrow and reactive.* They do not allow for pro-active
steps to be taken to ensure that the authorisation process is fair.>°

It is submitted that the Bill should provide for judicial supervision of the conduct of meetings
to authorise an area agreement. A proponent should be required to establish to the
satisfaction of a court that:

(a) the descendants from pre-sovereignty aboriginal society who continue to identify as
Native Title holders for the agreement area have been ascertained;

(b) reasonable steps will be taken to ensure that only those persons participate in the
process to authorise the area agreement;

(c) payments made by the proponent to facilitate the negotiation of an area agreement
have been fair and reasonable and have not influenced support for the agreement;

(d) seventy five percent of the RNTCs are in favour of calling a meeting of the claim group
to consider authorising the area agreement;

(c) the arrangements for the conduct of the authorisation meeting will be independent
of the Proponent;

(d) any funding of the meeting by the proponent will not jeopardise the independence of
the meeting;

(d) any information presented to the meeting is fair and balanced and the value and the
viability of any benefits or contracts to be provided will be independently assessed;

See for example: “FMG accused of bullying tactics in Pilbara Land Battle.” W.A. today.com. au Lucy
Richard 14 April 2011.

S24Cl of the NTA allows objections on limited grounds to be lodged to area agreements that have been
certified by representative bodies and for area agreements that have not been certified, s24CL (4) of
the NTA allows the registrar to take into account “any other matter or thing” in considering whether to
register an ILUA. The registrar’s decision is not reviewable on the merits but is subject to Judicial
Review. The NTA does not provide an avenue for complaint or objections prior to the holding of an
authorisation meeting or before an application for registration is made.

The NTA is silent on matters such as who may call an authorisation meeting, what steps should be taken
to ensure that only claim group members authorise the proposed agreement, who pays for the
meeting, who will conduct it, and what information should be put to the meeting and how many times
a meeting may be called to discuss the same issue.
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74.

75.

(e) the consequences of any agreement to surrender Native Title will be explained;

(f) reasonable steps will be taken to ensure the integrity of any vote to authorise the area
agreement; and

(8) the meeting will be conducted in an orderly way and all prospective attendees will be
provided with a reasonable opportunity to attend.

Where an area agreement provides for the surrender of native title, the Bill should provide
that 75 percent of the claim group must authorise it.

If a decision has been taken not to authorise an area agreement, there should be a prohibition
against a further authorisation process unless a court is otherwise satisfied that it is in the
interests of the persons who will be required to authorise the area agreement.
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BECAUSE THE EARTH NEEDS A GOOD LAWYER NORTHWEST ROCKY MOUNTAIN WASHINGTON, D.C. INTERNATIONAL

Australia’s ongoing violation of the rights of the Wangan & Jagalingou People to be adequately
consulted in good faith about the development of the Native Title Amendment (Indigenous Land Use
Agreements) Bill 2017 (Cth) and its impact on the Wangan & Jagalingou

Summary

The Wangan & Jagalingou People (“W&J”) are the traditional owners on land on which Adani Mining Pty
Ltd proposes to build the Carmichael Coal Mine and Rail Project (“Carmichael Mine”). The mine will
destroy the W&J’s ancestral lands and waters, threatening their culture for the current and all future
generations. The W&J have not consented to the development of this mine; to the contrary, they have
actively opposed it, and are currently involved in four legal cases challenging the development of the
mine on their traditional lands.® In particular, the W&J oppose the registration of a purported area
indigenous land use agreement (“ILUA") signed by some, but not all, of the Registered Native Title
Claimants of the W&J with Adani Mining Pty Ltd.

On 15 February 2017, the Australian government introduced the Native Title Amendment (Indigenous
Land Use Agreements) Bill 2017 (Cth) to amend the Native Title Act 1993 (Cth) (“Bill”). Among other
things, this Bill is intended to retrospectively validate registered area ILUAs and applications for ILUA
registration which might otherwise be invalid due to a decision of the Full Court of the Federal Court less
than two weeks earlier. The court held that area ILUAs could not be registered unless they had been
signed by all members of the applicant, the Registered Native Title Claimant. We understand that the
Bill would, in this respect only, overcome the invalidity, created by the court’s decision, of Adani
Mining’s purported ILUA with the W&J.

Under international law, Australia has a duty to consult in good faith with Indigenous peoples about
matters that affect them, with the objective of obtaining the consent of the Indigenous peoples
concerned. This duty is grounded in core human rights treaties, including the International Covenant on
Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights, and the
Convention on the Elimination of All Forms of Racial Discrimination. Australia is party to each of these
agreements, and recognizes that they provide “international standards for the protection of universal
human rights and fundamental freedoms.”? It is also affirmed as an overarching principle in the United
Nations Declaration on the Rights of Indigenous Peoples, which reflects international law and to which
Australia has given its support.

! The W&J have also requested assistance from the United Nations Special Rapporteur on the Rights of Indigenous
Peoples, because the development of the mine will violate their internationally-protected rights to culture, and to
free, prior and informed consent, including their rights to be adequately consulted in good faith about, and to give
or withhold their consent to, the development of significant extractive industries on their land. See Wangan &
Jagalingou Family Council, Submission regarding Australia’s failure to protect the Wangan and Jagalingou People’s
rights to culture and to be consulted in good faith about, and give or withhold consent to, the development of the
destructive Carmichael Coal Mine on our traditional lands (“UN Submission”) (Oct. 2, 2015),
http://wanganjagalingou.com.au/wp-content/uploads/2015/10/Submission-to-the-Special-Rapporteur-on-
Indigenous-Peoples-by-the-Wangan-and-Jagalingou-People-2-Oct-2015.pdf.

> Native Title Act 1993 (Cth), Preamble.

INTERNATIONAL PROGRAM 50 CALIFORNIA STREET, SUITE 500 SAN FRANCISCO, CA 94111
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Where the particular interests of Indigenous people are affected by a legislative or administrative
decision, special consultation procedures are required because normal democratic and representative
processes usually do not adequately address Indigenous peoples’ particular concerns. For example,
effective consultation must ensure Indigenous peoples have sufficient time and resources to consider
and respond to matters that affect them.

Despite the W&J being particularly affected by the Bill, the government did not consult with the W&J, or
any group representing their interests in this matter, before the Bill was introduced into parliament.
Indeed, the speed at which the government introduced the Bill following the Federal Court’s decision
demonstrates the absence of good faith consultation with the objective of achieving consent, and
reflects the criticisms of the Australian Human Rights Commission that governments have interpreted
their obligation to consult with Indigenous peoples as simply a duty to tell them what has been
developed on their behalf. In addition, although the W&J are now able to make submissions to the
Senate Committee’s inquiry, this inquiry is only open for a short two-week period, during which time the
W&J must themselves obtain the resources necessary to seek legal assistance to understand the impacts
of the Bill and prepare a response. Finally, simply making a submission to a Senate committee inquiry
does not facilitate the kind of specific and engaged consultation that is required when the legislation
directly and explicitly threatens the fundamental interests of a particular indigenous group like the W&J
in the health of their traditional lands and the survival of their culture.

To comply with its duties under international law, Australia must not seek to progress the passage of the
Bill through parliament until it has adequately consulted with the W&J in good faith with the objective

of obtaining their free, prior and informed consent to the Bill.

Our full analysis is set out below.



Analysis
I Factual background

If developed as proposed, the Carmichael Mine would be among the largest coal mines in the world.
The total area of disturbance would be around 30,000 hectares, including six open-cut pits, five
underground longwall mines, a coal handling and processing plant, and waste stockpiles.> The mine is a
well-publicized and highly controversial project in Australia.

The W&J are the traditional owners of the land on which the Carmichael Mine is proposed to be built.
The mine would devastate the ancestral lands and waters that are central to the W&J’s culture, their
physical and spiritual well-being, and their ability to pursue their own priorities for development.* These
include sacred water-bodies and other sacred sites, such as Doongmabulla Springs and sites along the
Carmichael River, where ceremonies are performed to obtain access to the Mundunjudra, the W&J's
dreaming totem (also known as the Rainbow Serpent).> The continuation of the W&J’s culture is
inseparable from the condition of their traditional lands, and the development of this mine would
threaten the survival of the W&J’s culture and their ability to transmit that culture to their children and
future generations.®

The W&J actively oppose the mine, and are currently involved in four legal cases challenging the mine’s
development.” They have also requested assistance from the United Nations Special Rapporteur on the
Rights of Indigenous Peoples, because the development of the mine will violate their internationally
protected rights to culture, and to free, prior and informed consent, including their rights to be
adequately consulted in good faith about, and to give or withhold their consent to, the development of
significant extractive industries on their land.?

Despite the W&IJ rejecting an indigenous land use agreement (“ILUA") with Adani Mining in March 2016
(the third time since 2012 they had rejected an ILUA with Adani Mining), in April 2016 Adani Mining
purported to secure an ILUA with the W&J at a meeting the company organized.? This ILUA was signed
by seven of the twelve registered native title claimants for the W&J.'° In June 2016, Adani Mining gave

* Queensland Government, Department of State Development, Infrastructure and Planning (“Qld Dept. of State
Development”), Carmichael Coal Mine and Rail project: Coordinator-General’s evaluation report on the
environmental impact statement (May 2014), pages 2, 5-10,
http://www.dsdip.gld.gov.au/resources/project/carmichael/carmichael-coal-mine-and-rail-cg-report-
may2014.pdf.

4 Wangan & Jagalingou Family Council, UN Submission, above n. 1.

> Id.

®Id.

7 See generally, Wangan & Jagalingou Family Council, Traditional Owners construct “legal line of defence’ against
Adani and Qld Govt (Dec. 7, 2016), http://wanganjagalingou.com.au/traditional-owners-construct-legal-line-of-
defence-against-adani-and-qld-govt/.

8 Wangan & Jagalingou Family Council, UN Submission, above n. 1.

° Wangan & Jagalingou Family Council, Traditional Owners’ rejection of Carmichael stands, despite Adani bank
rolling bogus ‘land use agreement’ (Apr. 16, 2016), http://wanganjagalingou.com.au/traditional-owners-rejection-
of-carmichael-stands-despite-adani-bank-rolling-bogus-land-use-agreement/.

% The Guardian, Acrimony and legal threat as Indigenous group approves Adani mine (Apr. 16, 2016),
https://www.theguardian.com/australia-news/2016/apr/17/wangan-and-jagalingou-indigenous-group-approves-
adani-carmichael-mine.




notice of its application to register this ILUA with the National Native Title Tribunal (“NNTT”).*! The W&J
oppose the validity of this ILUA, and have submitted an objection to the registration to the National
Native Title Tribunal and are now proceeding to an application for a declaration in the Federal Court.*
The reasons for the W&J’s objection to this ILUA include that a large contingency of the people who
attended Adani Mining’s meeting in April 2016 and purported to authorize the ILUA had never
previously identified as W&J, and that Adani Mining did not take steps to verify those voting were
members of the W&J’s native title claim group.™

On 2 February 2017, in McGlade v Native Title Registrar (a case unrelated to the W&J), the Full Court of
the Federal Court held that certain types of ILUAs (known as “area agreements”) could not be registered
unless they had been signed by all members of the registered native title claimant.’* We understand
that this case would likely invalidate Adani Mining’s purported ILUA with the W&J, which is an area ILUA,
because that document was not signed by all members of the registered native title claimant.

Less than two weeks after the court’s judgment, on 15 February 2017, the Australian government
introduced the Native Title Amendment (Indigenous Land Use Agreements) Bill 2017 (Cth) (“Bill”), and
the Bill was brought on for debate only one day later. Among other things, the Bill would retrospectively
validate registered ILUAs and applications for ILUA registration which would otherwise be invalid due to
the fact that not all persons comprising the registered native title claimant signed the agreement. We
understand that these amendments would serve to overcome the invalidity of Adani Mining’s purported
ILUA with the W&J that resulted from the McGlade decision.

The explanatory memorandum to the Bill, together with the haste with the government has sought to
move the Bill through parliament, indicates that the government considers the Bill to contain urgent
amendments. Despite this, the government was still able to consult with state and territory
governments, the National Native Title Tribunal, and the National Native Title Council (an umbrella body
of most Native Title Representative Bodies) before introducing the Bill to parliament.

However, the Australian government did not consult with the W&J, any group representing the W&J’s
interests in this matter, or, to our knowledge, other Traditional Owner groups before it introduced the
Bill into parliament and brought the Bill on for debate one day after its introduction, even though some
current and former members of parliament made clear that their advocacy for immediate amendments
to the Native Title Act following the McGlade case was specifically related to the risk posed to Adani’s
purported ILUA. In particular, Mr. George Christensen MP said, “I spoke to the Attorney-General ... to
urge immediate action be taken on changing the Native Title Act, so that Adani will not be impacted as
they work towards developing” the Carmichael Mine,"® and Mr. lan Macfarlane (a former federal

" National Native Title Tribunal, Notice of an application to register an area agreement on the Register of
Indigenous Land Use Agreements (Jun. 22, 2016), http://www.nntt.gov.au/Public%20Notifications/ILUA-

QI2016 015%20clean%20copy%2022062016.PDF.

2 see Wangan & Jagalingou Family Council, Traditional Owners construct ‘legal line of defence’ against Adani and
Qld Govt, above n. 7.

Bd.

" McGlade v Native Title Registrar [2017] FCAFC 10,
http://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2017/2017fcafc0010.

!> The Hon. G. Christensen MP, quoted in, J. Sferruzzi, Chinchilla News, Decision that stalled Adani deal could be
overturned (Feb. 14, 2017), https://www.chinchillanews.com.au/news/decision-that-stalled-adani-deal-could-be-
overturn/3143012/.




minister and now chief executive of the Queensland Resources Council) has been reported as stating
that he had spoken to his “good mates” in Canberra about amending native title laws.™

Instead of being consulted concerning this bill that so obviously and directly affects their most
fundamental interests, the W&J will have to provide information to the Australian government upon
their own initiative. Fortunately, the Senate Standing Committee for Selection of Bills referred the Bill to
the Senate Standing Committees on Legal and Constitutional and Constitutional Affairs, to which
submissions may be made until 3 March 2017 (although Australian Greens Senators argued for an
extension of time until 8 May 2017 due to the complexities of the issues involved)."

Il. Under international law, Australia must consult in good faith with Indigenous peoples about
matters that affect them

Under international law, states have a duty to consult with Indigenous peoples in good faith in order to
obtain their free, prior and informed consent about matters that affect them. This duty derives from
the overarching right of Indigenous peoples to self-determination, and is premised on the widespread
acknowledgement of Indigenous peoples’ distinctive characteristics, their relative marginalization in
regard to normal democratic processes, and the need for special measures to address this.’® Also, the
participation of Indigenous peoples in all aspects of decisions affecting them is central to realizing and
protecting the full spectrum of substantive Indigenous rights, including rights to cultural integrity,
equality, and property.” Indeed, the consultation duty of a state is a “corollary of a myriad of

¢ p. cameron, Townsville Bulletin, “‘Critical infrastructure’ status could bulldoze through native title challenge (Feb.
12, 2017), http://www.townsvillebulletin.com.au/news/critical-infrastructure-status-could-bulldoze-through-
native-title-challenge/news-story/86d2a4ee963e50fdc3144d2daf49cd26; Wangan & Jagalingou Family Council,
W&J resist mining industry push to amend Native Title Act to secure Carmichael mine proposal (Feb. 12, 2017),
http://wanganjagalingou.com.au/wj-resist-industry-push-for-amended-native-title-act-to-secure-carmichael-mine-
proposal/. See also, Queensland Resources Council, Statement by QRC Chief Executive lan Macfarlane on Native
Title Act (Feb. 13, 2017), https://www.qrc.org.au/submissions/statement-grc-chief-executive-ian-macfarlane-
native-title-act/ (“...I call on all politicians from all sides of politics to raise up above politics and work to solve this
problem... .).

7 see Parliament of Australia, Senate Standing Committees on Legal and Constitutional and Constitutional Affairs,
Native Title Amendment (Indigenous Land Use Agreements) Bill 2017,

http://www.aph.gov.au/Parliamentary Business/Committees/Senate/Legal and Constitutional Affairs/NativeTitl
elLU2017.

18 Special Rapporteur James Anaya, Promotion and Protection of All Human Rights, Civil, Political, Economic, Social
and Cultural Rights Including the Right to Development: Report of the Special Rapporteur on the Situation of
Human Rights and Fundamental Freedoms of Indigenous People (“2009 Annual Report”), A/HRC/12/34 (Jul. 15,
2009), paras. 41, 42, http://unsr.vtaulicorpuz.org/site/images/docs/annual/2009-annual-hrc-a-hrc-12-34-en.pdf.
See also Australian Human Rights Commission, The Declaration Dialogue Series: Paper No. 3 — We have the right to
participate in decisions that affect us — effective participation, free, prior and informed consent, and good faith
(“Declaration Dialogue”) (Jul. 2013), pages 5-6,

https://www.humanrights.gov.au/sites/default/files/2014 AHRC DD 3 Consent.pdf.

1 Anaya, 2009 Annual Report, above n. 18, paras. 41, 42 and 62. See also Special Rapporteur James Anaya, Report
of the Special Rapporteur on the rights of indigenous peoples (“2012 Annual Report”), A/HRC/21/47 (Jul. 6, 2012),
para. 49, http://unsr.vtaulicorpuz.org/site/images/docs/annual/2012-annual-hrc-a-hrc-21-47-en.pdf (“[P]rinciples
of consultation and consent together constitute a special standard that safeguards and functions as a means for
the exercise of indigenous peoples’ substantive rights. It is a standard that supplements and helps effectuate
substantive rights.”).




universally accepted human rights”?° and is “indivisible from and interrelated with other rights of

indigenous peoples, such as their right to self-determination and their rights to their lands, territories
and resources.”*

The international legal duty of a state to consult with Indigenous peoples about matters that affect them
applies to Australia as to other states. The duty is “firmly rooted in international human rights law.”** It
is, for example, grounded in core human rights treaties, including the International Covenant on Civil
and Political Rights, the International Covenant on Economic, Social and Cultural Rights, and the
Convention on the Elimination of All Forms of Racial Discrimination.?® Australia is party to each of these
agreements,”* and recognizes that they provide “international standards for the protection of universal
human rights and fundamental freedoms.””® The UN bodies established to monitor the implementation
of each of these binding international legal treaties have, on numerous occasions, clarified that
consultation with Indigenous peoples on matters that affect them is required in accordance with state
obligations under the relevant treaties.”® The duty is also recognized by International Labour
Organization Convention 169 and, although Australia is not a party to this convention, the convention
is “evidence of contemporary international opinion concerning matters relating to Indigenous
peoples.”?® Furthermore, the duty “finds prominent expression” in the United Nations Declaration on
the Rights of Indigenous Peoples (“UNDRIP”).?’ For example, Article 19 of that document provides:

2% Anaya, 2009 Annual Report, above n. 18, para. 41.

2 Expert Mechanism on the Rights of Indigenous Peoples (“EMRIP”), Follow-up report on indigenous peoples and
the right to participate in decision-making, with a focus on extractive industries (“2012 Report”), A/HRC/21/55
(Aug. 16, 2012), para. 8, http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session21/A-
HRC-21-55 en.pdf.

2 Anaya, 2009 Annual Report, above n. 18, para. 38.

23 Id., para. 40. See also, EMRIP, 2012 Report, above n. 21, Annex, paras. 11 and 25; EMRIP, Progress report on the
study of indigenous peoples and the right to participate in decision-making (“Progress Report”), A/HRC/15/35 (Aug.
23, 2010), para. 36, http://www?2.ohchr.org/english/bodies/hrcouncil/docs/15session/A.HRC.15.35 en.pdf
(“International human rights treaty bodies, such as the Committee on the Elimination of Racial Discrimination and
the Committee on Economic, Social and Cultural Rights, have also clarified that the free, prior and informed
consent of indigenous peoples is required in accordance with State obligations under their corresponding
treaties.”).

** For a list of human rights treaties to which Australia is party, see Office of the High Commissioner for Human
Rights, Status of ratification, http://indicators.ohchr.org/.

% Native Title Act 1993 (Cth), Preamble.

% See, for example, Anaya, 2009 Annual Report, above n. 18, para. 40; EMRIP, Progress Report, above n. 23, para.
36; EMRIP, 2012 Report, above n. 21, Annex, paras. 11 and 25; Special Rapporteur James Anaya, Extractive
industries and indigenous peoples, A/HRC/24/41 (Jul. 1, 2013), para. 27,
http://unsr.vtaulicorpuz.org/site/images/docs/annual/2013-annual-hrc-a-hrc-24-41-en.pdf.

*’ International Labour Organization, Convention concerning Indigenous and Tribal Peoples in Independent
Countries (No. 169) (“ILO 169”) (1989), Article 6(1)(a),
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100 ILO CODE:C169 (“[G]overnments
shall ... consult the peoples concerned, through appropriate procedures and in particular through their
representative institutions, whenever consideration is being given to legislative or administrative measures which
may affect them directly.”).

%% Inter-American Commission on Human Rights, Indigenous and Tribal Peoples’ Rights over their Ancestral Lands
and Natural Resources: Norms and Jurisprudence of the Inter-American Human Rights System (“IACHR Report”),
(Dec. 30, 2009), para. 14 (citations and quotations omitted),
http://www.oas.org/en/iachr/indigenous/docs/pdf/ancestrallands.pdf .

*° Anaya, 2009 Annual Report, above n. 18, para. 38.




States shall consult and cooperate in good faith with the indigenous peoples concerned through
their own representative institutions in order to obtain their free, prior and informed consent
before adopting and implementing legislative or administrative measures that may affect
them.*

Where legislation concerns the development of Indigenous lands, Article 32 of UNDRIP reinforces the
obligation to consult with the affected indigenous peoples:

1. Indigenous peoples have the right to determine and develop priorities and strategies for the
development or use of their lands or territories and other resources.

2. States shall consult and cooperate in good faith with the indigenous peoples concerned
through their own representative institutions in order to obtain their free and informed
consent prior to the approval of any project affecting their lands or territories and other
resources, particularly in connection with the development, utilization or exploitation of
mineral, water or other resources.

3. States shall provide effective mechanisms for just and fair redress for any such activities,
and appropriate measures shall be taken to mitigate adverse environmental, economic,
social, cultural or spiritual impact.**

Although UNDRIP is not a legally binding instrument, it reflects international law enshrined in binding
international agreements of universal resonance — such as the ICESCR, ICERD and ICCPR described
above.*? As former UN Special Rapporteur James Anaya has explained:

[E]lven though [UNDRIP] itself is not legally binding in the same way that a treaty is, [it] reflects
legal commitments that are related to ... treaty commitments and customary international law.
[UNDRIP] ... is grounded in fundamental human rights principles such as non-discrimination, self-
determination and cultural integrity that are incorporated into widely ratified human rights
treaties, as evident in the work of United Nations treaty bodies. In addition, core principles of
[UNDRIP] can be seen to be generally accepted within international and State practice, and
hence to that extent [UNDRIP] reflects customary international law.

In sum, the significance of [UNDRIP] is not to be diminished by assertions of its technical status
as a resolution that in itself has a non-legally binding character. Implementation of [UNDRIP]
should be regarded as political, moral and, yes, legal imperative without qualification.*

% United Nations Declaration on the Rights of Indigenous Peoples (“UNDRIP”), Article 19,
http://www.un.org/esa/socdev/unpfii/documents/DRIPS en.pdf.

*!1d., Article 32.

32 United Nations Permanent Forum on Indigenous Issues, Declaration on the Rights of Indigenous Peoples —
Frequently Asked Questions, page 2, http://www.un.org/esa/socdev/unpfii/documents/fag drips en.pdf (“UN
Declarations are generally not legally binding; however, they represent the dynamic development of international
legal norms and reflect the commitment of states to move in certain directions. The Declaration, however, is
widely viewed as not creating new rights. Rather, it provides a detailing or interpretation of the human rights
enshrined in other international human rights instruments of universal resonance — as these apply to indigenous
peoples and indigenous individuals.”) See also, Anaya, 2009 Annual Report, above n. 18, para. 38 (“[T]he duty of
States to consult with indigenous peoples on decisions affecting them finds prominent expression in [UNDRIP], and
is firmly rooted in international human rights law.”).




As such, the consultation duties in UNDRIP are consistent with existing obligations imposed upon
Australia by other international agreements to which it is a party (and are also, as described above, a
corollary of other universally accepted human rights, such as Indigenous peoples’ rights to self-
determination, cultural integrity, and property). Furthermore, in April 2009, the Australian government
“gave its support” to the declaration, in “the spirit of re-setting the relationship between Indigenous and
non-Indigenous Australians and building trust.”** In 2015, Australia told the United Nations that it
“continues to support [UNDRIP] as a set of important guiding principles of the Government’s
engagement with Indigenous Australians.”*

The right to be consulted with respect to legislative or administrative decisions of a state that affect
Indigenous peoples raises unique considerations. Because almost all such decisions may affect
Indigenous peoples along with the rest of the population in one way or another, former UN Special
Rapporteur Anaya has suggested that

[t]he duty to consult applies whenever a legislative or administrative decision may affect
indigenous peoples in ways not felt by the State’s general population, and in such cases the duty
applies in regard to those indigenous groups that are particularly affected and in regard to their
particular interests. ... Such a differentiated effect occurs when the interests or conditions of
indigenous peoples that are particular to them are implicated in the decision, even when the
decision may have a broader impact, as in the case of certain legislation. For example, land or
resource use legislation may have a broad application but, at the same time, may affect
indigenous peoples’ interests in particular ways because of their traditional land tenure or
related cultural patterns, thus giving rise to the duty to consult. ... [L]egislative reform
measures that concern or affect all the indigenous peoples of a country will require appropriate
consultation and representative mechanisms that will in some way be open to, and reach, all of
them. By contrast, measures that affect particular indigenous peoples or communities, such as
initiatives for natural resource extraction activity in their territories, will require consultation
procedures focused on the interests of, and engagement with, those particularly affected
groups.®

Special consultation procedures are required when the particular interests of Indigenous peoples are
affected partly because normal democratic and representative processes usually do not adequately
address the concerns that are particular to Indigenous peoples.’’” The Australian Human Rights
Commission has stated that effective consultation must allow Indigenous peoples “sufficient time to

3 Special Rapporteur James Anaya, Situation of human rights and fundamental freedoms of

indigenous people (“2010 General Assembly Report”), A/65/264 (Aug. 9, 2010), paras. 62-63 (emphasis added),
http://unsr.jamesanaya.org/docs/annual/2010 ga annual report en.pdf.

** Australian Government, Attorney-General’s Department, Australia’s Universal Periodic Review — National Report
Part IV — Achievements, Best Practices, Challenges and Constraints (Oct. 2010), para. 145,
https://www.ag.gov.au/RightsAndProtections/HumanRights/United-Nations-Human-Rights-
Reporting/Documents/UniversalPeriodicReview.PDF.

* Australian government, Attorney-General’s Department, National Report of Australia — Universal Periodic Review
Second Cycle 2015 (Aug. 2015), para. 39, https://www.ag.gov.au/RightsAndProtections/HumanRights/United-
Nations-Human-Rights-Reporting/Documents/UPR-National-Report-of-Australia-2015.pdf.

3 Anaya, 2009 Annual Report, above n. 18, paras. 43, 45, 63. See also id., para. 42.

*Id., para. 42, 45.




engage in their own decision-making process, and participate in decisions taken in a matter consistent
with their cultural and social practices.”® The commission sees this as part of the duty of good faith,
which should assist in addressing the power imbalance between governments and Indigenous peoples.*
The commission states that Australian governments have interpreted their obligation to consult with
Indigenous peoples as a duty to tell them “what has been developed on [their] behalf and what
eventually will be imposed upon [them].”*® The commission identifies factors that hinder Indigenous
peoples’ capacity to effectively engage in consultation, including inadequate resources to participate
effectively, and unreasonably short timeframes for responding to matters that affect Indigenous
peoples’ rights.”* Accordingly, the commission sets out features of meaningful and effective
consultation:

Governments need to do more than provide information about measures they have developed
on behalf of [Indigenous] peoples and without their input. ... Governments need to be
prepared to change their plans, or even abandon them, particularly when consultations reveal
that a measure would have a significant impact on the rights of [Indigenous] peoples, and that
the affected peoples do not agree to the measure. ... [Indigenous] peoples need to be given
adequate time to consider the impact that a proposed law, policy or development may have on
their rights. Otherwise, they may not be able to respond to such proposals in a fully informed
manner. ... Government consultation processes need to directly reach people “on the ground.”
Given the extreme resource constraints faced by many [Indigenous] peoples and their
representative organisations, governments cannot simply expect communities to come to them.
Governments need to be prepared to engage ... in the location that is most convenient for, and
is chosen by, the community that will be affected by a proposed measure. ... [Clonsultation
must be undertaken with the indigenous peoples concerned through their own representative
organisations. ... [Flree, prior and informed consent must be sought from genuinely
representative organisations or institutions charged with the responsibility of acting on their
behalf. ... [G]Jovernments must provide [Indigenous peoples] with full and accurate information
about the proposed measure and its potential impact.*

The duty to consult requires that the objective of consultations be to obtain the agreement of the
Indigenous peoples concerned by building a dialogue between states and Indigenous peoples to
“reverse historical patterns of imposed decisions and conditions of life that have threatened the survival
of indigenous peoples.”*® This is recognized in the Preamble to the Native Title Act, which provides that
itis

particularly important to ensure that native title holders are now able to enjoy fully their rights
and interests. ... [A]cts that affect native title should only be able to be validly done if ... every
reasonably effort has been made to secure the agreement of the native title holders through a
special right to negotiate.**

%8 Australian Human Rights Commission, Declaration Dialogue, above n. 18, pages 12-13 (citations and quotations
omitted).

*1d, page 13.
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a Id., page 14.

a2 Id., pages 16-18.

3 Anaya, 2009 Annual Report, above n. 18, para. 49; see also id., paras. 46-48.

* Native Title Act 1993 (Cth), Preamble.



Depending on the circumstances, a range of actions may be necessary to demonstrate a “good faith”
effort to achieve consent, and to ensure that a consultation has been structured and implemented to
provide a genuine opportunity for the affected Indigenous peoples to influence the decision-making
process along the path to reaching a mutually acceptable arrangement.* These include fully respecting
Indigenous peoples’ own institutions of representation and decision-making processes,*® endeavoring to
achieve consensus on the consultation procedures to be followed to ensure that the procedure is
effective and to build confidence,* and ensuring Indigenous peoples have the financial, technical and
other assistance they need, without using such assistance to leverage or influence Indigenous positions
in the consultations.*®

1. Australia’s ongoing violation of the rights of the W&J to be adequately consulted in good faith
about the development of the Bill and its impact on the W&J

As described above, when a legislative measure affects a particular indigenous community, special
consultation procedures focused on the interests of, and engagement with, the community are
required. The W&J are particularly affected by the Bill because, if passed, the Bill could overcome the
invalidity, with respect to its signing, of Adani Mining’s purported ILUA with the W&J, in circumstances
where the W&J have rejected an ILUA with Adani Mining three times; the W&J claim that the meeting at
which the ILUA was purportedly authorized was invalid; the W&J have four current legal cases
challenging the development of the Carmichael Mine on their traditional lands, including an objection
against the ILUA proceeding to the Federal Court; and the McGlade decision would unambiguously
invalidate Adani Mining’s purported ILUA with the W&J.

Despite this, the Australian government developed and introduced the Bill within a very short time
following the McGlade decision. During this time, it did not consult with the W&J, although it did make
time to consult with state and territory governments and the NNTT. The government also consulted
with the National Native Title Council; however, neither this body nor any of its members represents the

3 Anaya, 2009 Annual Report, above n. 18, paras. 46 and 49; see also id., paras. 50-57. See also Australian Human
Rights Commission, Declaration Dialogue, above n. 18, pages 8, 12-14, 16-18.

** UNDRIP, above n. 30, Article 18 (“Indigenous peoples have the right to participate in decision-making in matters
which would affect their rights, through representatives chosen by themselves in accordance with their own
procedures, as well as to maintain and develop their own indigenous decision-making institutions.”); Anaya, 2009
Annual Report, above n. 18, para. 69 (A State “should make every effort to allow indigenous peoples to organize
themselves and freely determine their representatives for consultation proceedings, and should provide a climate
of respect and support for the authority of those representatives.”); see also id., para. 52 (“The building of
confidence and the possibility of genuine consensus also depends on a consultation procedure in which indigenous
peoples’ own institutions of representation and decision-making are fully respected.”); Anaya, Extractive industries
and indigenous peoples, above n. 26, paras. 70 and 71 (“[I]nternational standards require engagement with
[indigenous peoples] through the representatives determined by them and with due regard for their own decision-
making processes. ...It may be that in some circumstances ambiguity exists about which indigenous
representatives are to be engaged... . In such cases indigenous peoples should be given the opportunity and time
... to organize themselves to define the representative institutions by which they will engage in consultations....”).
4 Anaya, 2009 Annual Report, above n. 18, paras. 50, 51, 68.

8 1d., para. 51. See also, Anaya, 2012 Annual Report, above n. 19, para. 67 (“[Clonsultation procedures should
tackle existing power imbalances by establishing mechanisms for sharing information and adequate negotiation
capacity on the indigenous peoples’ side.”).
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W&J’s interests in this matter, and “free, prior and informed consent must be sought from genuinely
representative organisations” charged with acting on behalf of the affected Indigenous peoples.*
Media reports also indicate that the government was publicly lobbied by current and former members
of parliament in favor of the Bill in the context of the development of the Carmichael Mine, and that the
purpose of that lobbying was largely to overturn the invalidation of Adani Mining’s purported ILUA with
the W&J that resulted from the McGlade decision.

The government’s determination to pass the Bill so rapidly is not conducive to consulting with the W&J
or any other Traditional Owners groups with the objective of obtaining their free, prior and informed
consent. Rather, the situation reflects the criticisms of the Australian Human Rights Commission that
Australian governments have interpreted their obligation to consult with Indigenous peoples as a duty
to tell them “what has been developed on [their] behalf and what eventually will be imposed upon
[them].”*°

Although the W&J are now able to make submissions to the Senate Committee’s inquiry, they are only
able to do so because the Senate Standing Committee for Selection of Bills referred the Bill to that
committee, not because the government has sought to consult with the W&J. Furthermore, the
Committee’s inquiry is only open for a short two-week period. This hinders the W&J’s capacity, and
likely the capacity of many other Indigenous groups, to effectively engage in the Committee’s inquiry
because, among other things, “[Indigenous] peoples need to be given adequate time to consider the
impact that a proposed law ... may have on their rights. Otherwise, they may not be able to respond to
such proposals in a fully informed manner.”** Furthermore, during the short period of inquiry, the W&J
must themselves obtain the resources necessary to seek the legal assistance they need to fully
understand the impacts of the Bill and prepare a submission. Moreover, simply making a submission to
a Senate committee inquiry does not facilitate the kind of specific and engaged consultation that is
required when the legislation directly and explicitly threatens the fundamental interests of a particular
indigenous group like the W&J in the health of their traditional lands and the survival of their culture.

Iv. Conclusion

To comply with its duties under international law, Australia must not seek to progress the passage of the
Bill through parliament until it has specifically and adequately consulted with the W&J and other
Traditional Owners groups who may be similarly affected, in good faith with the objective of obtaining
their free, prior and informed consent.
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Martin Wagner
Managing Attorney, International Program
March 1, 2017

* Australian Human Rights Commission, Declaration Dialogue, above n. 18, page 18.
% d., page 13.
>t 1d., page 17.

11



